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A study and comparison of the duties and functions of the 

cu officer and the Tederal district judge; powers inherent 

in the office of a Pederal judge concerning which the Code and 
anual arə silent; and extent to vunich such powers inhere 

in the lav officer, 








CONTRIBUTION 


Prior to the enactment of the Uniform Code of Military Justice, 
officers of the armed forces, engaged in military justice, had only 
occasional need to be concerned with Federal Rules of Criminal Pro- 
cedure. Since the passage of the Code, these same officers have 
been sporadically exposed to the federal. Rules; the U. S. Court of 
Military Appeals and boards of review have occasionally alluded to 
them. 

The contents of this thesis have indicated that a law officer 
has far broader powers than contemplated originally by military 
officers and the framers of the Manual for Courts ifartial, 1951, and 
that there are still arees in which the law officer may be even more 
equated to a federal judge. Although this study is not all inclusive 
due to the magnitude of the subject, law officers may be hereby 


briefed on their current powers and alerted as to future possibilities. 
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CHAPTER I 


E:TRODUCTICI:! 


the framers of the Uniform Code of iilitary justice? tola the 
Congress during hearings thet their intention was to make the lau 
officer before a general courtemartial like the judge of a federal 
court. In enacting the Code, it would seem that Congress intended 
that he shovld serve like a judge, wherever possible, taxing into 
consideration the proceaural differences vcetueen the tivo systems. 

The United States Court of iilitary ippeals quickly recognized 
the existence of the Congressional intent and, at an eerly date, 
directed to it the attention of botn lav officers and those authori- 
ties reviewin; general courts-narticl.? There has resulted a steacy 
flou of decisions which have equated the law officer to the federal 


4, 


judge in several instances.“ This study will be concerned with a 


comparison of the powers exercisec by the judge of a federal district 
court in criminal cases with those of a law officer in a general 
courtemartial to note similerity, veriance, and avenues through 


unich the lav officer may finc additional pouvers. 
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1 fet of 5 ley 1950, 64 Stat. 1073 50 U.S.C. 551, codified by the 
Arred Forces !ct, 10 U.S.C. S01 et seq., nereafter referred to as the 
Code or UCJ 

« Nearines before a Subcommittee of the Comittee on ined Services, 
House of Representatives, on 1.2. 2455, Sist Conte, lsi Sesse, pe 1153 
C49) 

3 United States ve Berry, 1 USCA 235, 2 CR 141 (1552) 

4, United States v. Keith, 1 USCA 493, 4 CR 85 (1952) 
United States v. Jackson, 3 USCiiA 6046, 14 CIR 64 (2954) 
United States v. London, 4 USC./ 90, 15 CIR SO (1954) 
United States ve Strinser, 3 USCi./ 122, 17 CIR 122 (1954) 
United States v. Ailbee, 5 USCI/ 448, 18 CIR 72 (1955) 


Fer a better understancing of the tuo systems, the following 
chapter will be devoted to corpsaring the general court-martial pro- 


cedure with that of a federali district court in cririnal cases, 








CHAPTER IT 
CO PARISOY OF FEDERAL DISTRICT COURT PROCEDURES UITI THOSE CP COURTS= 
MARTISL 


CELERZL Both the federal district court and the courtenartial derive 





their powers fron the U., S. Constitution, but through different /rti- 
cles. The U. S, Constitution authorizes tne Congress to establish 
courts inferior to the Suprene Comt,? pursuent to which, district 
courts havin;, been established.” Although the Y. S. Constitution 
empovers the Congress to raise and support tne orned forces, ? tneir 
menagenent and exployment is under the President as the Cormander in 
Chief .° Conseovently, a distriot vart is part of the judicial branch 
of the government, whereas a courtenertiel is adiinistered tarough 
the executive, "evertneless, both Gispense justice in crininal pro= 
ceecingse -L 

Since courtsenortial serve in astenia the Executive Depart- 
ment of the Coverns ent in od sini in the arnec Forces, 
they exe subject to certain ae adninisten ive Cirectives oi the 
| superior ovtnority SPOT = court. he an 2, courtsenortial 
are without authority to try ng BERN: case unless ie authority 
- apFointing the’ court so directs. Tedersi re as a pert of the 
juciciary, have no ad ;h is ac counterpart. : otuithstanding 
executive rdrinistration, there is a striking sinilarity between fed- 


eval erinine 1 vrocecures and those ‚oi 2 courteii tia. 


2° 
A è. 


eee O E O uu wo 


Us De Conste, ixte III, Sec. l 
Lo Ye Ge UF Sack 


Te Ne Conste, late I, sece 5, cl. li 


Ue Se Const., Lt Ge 1], vete 2 
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Povers ot a federal district judge and powers of a law officer 
ex2 clesely corz.ected with, and often dependent upon, procedural rules. 
So for one who is unfamiliar with either the federai.criminal or 
general courtemartial proceedings, there follows a brie? review of 
both for a better understandin:, of material to ke discussed later, 
Special provisions, such as waiver of a certain procedure, fox instance, W 
not pe discussea for the purpose of simplicity. 

VELLR/L ZISTRISH COUNT, Consider the defendant who is to appear 
before a federal. district judge in a jury trial. He may be arrested 
did 


e oO > 4 e e 
either before’ or after indictment, Ii arrestea prior to indictment, 


he is taken before a cormiissioner where he is warned tnat he does not 
have to make a statenert, is given the opportunity tc be represented 


by counsel, and granted a preliminary hearing to ceterruine whether or 
= 


. + . . li e 9 : "e 
not there is probable cause for holding hin. IN the ceverminasion 


is in tne aiLiruative, the coriuissioicr sets the defendent free on 


6: . : ee n 
bejlsorscomwnits has: tosjaii, The court refers the matter to a frana 


t “n "> 1 ® 
urypeulichwind s the defendant. 3 The case is then referred to the 
“°° È JA Lt en . A , - = 2 + 1 
aistrict cout, Louvever, if the indictment rrecedces whe defendant's 


arresi, he nevertneless appears bDrfore the commiscinner for cornit- 


e 45 ` > s » 
ment or to hove beil set.!?” The delendant then appears cefore the 
af 
. . e s . i9 . . © e e. =» 
district judge for arraignment, at which time he is entitlec to 
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9 Federal Rules of Crininal rrocedure, Rule 4. 

10 federal Rules of Criminal Procedure, Rule 9 

11 Federal Rules oí Criminal Procedure, Rule 5 

12 Toi JIvid. È 
13 Federal Rules oi Criminal Procecure, Rules 6 and 7 

12 Federal Rules of Criminal Procedure, Rule 6(£) 

15 Teasrel Rules of Criminal Procedure, Rule © 

16 Federal Rules of Criminal Procedure. Rule 10 


| 


‘The verdict must be unaninous. 





couns@l of iis om ehoice, orgM@if tne absence oi the Hinanciad 


asility to obtain counsel, ie is entitied to have counsel appointed 


a f 
è + 9 r: e 17 E e oo E > = ` 
sorehnim as qemetvter ol right. itominis Time, aso tkenawerecekeard.~~ 


de 20 


he is arraiznec,”” and he is calied upon to plead to the indictment. 


The judge then sets the date for hearing the case, ft the trial, the 
jury is selected and sworn, t The judge determines the merit of 
challenges for causes The covernment prasents its case folioued by 


thet of the defendant, The judge instructs the jury on the iau or the 


22 


case,” after thich the jury retires to consider its verdict. The jury 


may -ind the defendant not ¿uilty, guilty of the offense charged, or 


. A + = + . e 23 
guilty of a lesser offense included within the offense charged. 


ee 


+ f£ter the verdict, the judge nay, 


bu» is not required to, postpone sentence pencing receipt of a report 
from the court's probation service concerning th: defendant's back» 
coma, 7 The judge sentences the defendant. 

GEER LL COURT» ARTIAL in accused, the military term applied 


to a aefendant, who is to appear before a seneral couctemartial may 


26 


or may not be taken into custody, dependent upon the circumstances. 
He aay be placed in confinement if necessary to assure his presence 


~~ a o «@ W m a ea q) 0 ae a) Un CD “e iy *5 1 as (è _m ©; m cds an e» ar us ll «(man na». 


17 Federal Rules of Criminal Procedure, Rule 42 
- Federal Rules of Crininai Procedure, Rule 12 
Federal Rules of Criminal Procedure, Rule 20 
20 Tederal Rules of Criminal Procedure, Rule 11 
2l Pederal Rules o? Criminal Procedure, Rule 24 
22 Tederal Rules »iminel Procscure, Pule 30 
Tedersi Rules Criminal Procedure, Rule 31 
Jbid. 
2) Federal Nules of Criminal Procedure, Rule 32 
20 ivi LO, UCIT 


o oo 


Eo ES ESIE 
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AR 


at the trial;<! or he may be retained in a status of arrest, strictly 
a military term defined as a moral restraint to a certain limited 

geographical area, © violation of which would give rise to an additional 
P R Therefore, restriction of his movements is usually determined 
by his cormanding officer or superior authority. Any person subject 
to the Code, who has personal knowledge or vho has made a preliminary 
inguiry concerning the facts relating to the offense, signs sworn 

charges, e statement of the offense against the accused." An officer 


to investigate impartiaily the charges to determine 


22 


is next appointed 
the truth of the matter set forth. The accused is entitled to be 
present at the investigation, to be represented by counsel, to examine 
witnesses, and to testify in his owm behalf, The investigating officer's 
report is referred to tne superior who has authority to convene the 
general court-martial .?” The file is reviewed by the staff judge ad- 
vocate for the convening authority; the latter tnen refers the case to 

34 
trial before a court whose members are appointed by him. Contrary to 
the federal procedure, all parties to the general court-martial trial, 
ioe. law officer, court members, and counsel, must be syorn in the pre- 
sence of the a, The latter is entitled to counsel, either appoint: 


36 


‚ed or of his choice, the members of the court, not the lav officer, 
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. determine. the rerit of Challeng es for (cause, _ The accused is 


/ 
notions are , necra? and he is required so plead, ne 


ee ` oa a 


36 i 
arrai:med, 70 


prosecution Bu u its Bas ass ty. that cà the accused. Frior 
to consicering the findings, the del officer instructs the court on 
the law of the case, he zenbers pa the court, exclusive of the 


law officer and counsel, deterzine the findings, 42. 


uhich nay be either 
quilty, not cuilty, or culty, or an Ae lesser included within 
that charred.“ Lack of a me, that the finding be unanirous 
prevents a hung court. It proceeds to hear data concerning the accused 
which usually is available without the necessity of a rostronenent.*” 
The court nemmers then determine the sentence. +? 

COLP£R ISC Fron the above, a sinilerity is quite anvarent 
betueen the federal and the nilitary precedure; arrest by federal 
officers--arrest oy the military; commitment by a ccriissioner=-con= 
finement by cormending officers; inaictnent by grand jury-—investigating 
officer's report ang staff jugge edvocate'’s advice; triel by jury-= 
trial by courtemertiel members; motions, arraignrient, pleas, and trial 
or issues are the same; instructions to the jury==<instructions to the 
court me; ibers; verdicte=fincing; evidence of delendant!s record---evi-= 
dence of accusec's record; sontencec by the judge=-sentenced by the 
court embers. 


beto. 41, 51, 52, UGO 

È par. 65, iCi1, 1951 
per. 66 et 500») ¿Ci:) 1951 

A 
¿Pos 

he [rte 39, UCI 

3 ji. 51, UCIT 

44 pare 75, Ci, 1952 

Sri. 39, LOR 
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Put a detailed analysis of the novers of a federal iudge end 
a law officer will show even a sreeter sinilarity. Due to the unre- 
lated nature of the subjects to be covered they must be grouped for 
the purposes of clarity and continuity. Therefore, as used in 
federal practice, they will te considered in relation to powers before 
trial of the issues, provers during the hearing on the issues, and 


povers during the presentencing nroccdure. 


o 








CIPER JII 


CO. PiRISOH CF POUERS EXERCISED DEFOR TRIAL OF THs ISSUSS 


GEIERIL ‘the Gerendant, in a fecercl district court, arnears 
before the judse, on a set date, for his arraignnent, to make any rotions, 
and to set forth his plea. Then, there usually follous the setting of 
a later date for the selection of jurors and trial of the general issues. 
But, in the military, once the accused eppears before the court, the 
trial usually proceeds to ¿inolity, in the absence of any continuance 
for cause. Consecuently, the tern "trial" in the federal court vould 
seer to nean that perioc coisencing, vhen the court meets to begin the 
selection of jurors anc triel of the issues;4° naw as in the military 
the wora "trial" refers to the perio’ corr.encin:, when the court first 
meets. In the iulitery, contrary to the federal court, "trial" also 
includes: “the suearin; of the le: officer, embers of the court and 
counsel; consideration of AI ene of rovions; orrai muent; 
amé, plèns of the accused. Consequently, certain powers exercised by 
the Fudo of a Cistrict court prior to trial, i.e. at the 
erreimzent, w exercised by the lav officer during the trial in a 
senercl courterertiol. 

TIDERIIL JULGE The fečeral judge is appointed, sworn when he 
assumes his office, and thenceforth serves in his officiai capacity., 

Ye hears all cases brought before hin. Prior to the trial on the 


r 
N 


issues; he heers the errei; rnent, notions, and pleas.’ 


£ 
LO Se Dale Jue» Trial, DEC L i 
41 lederal "ules of Criminal Procedure, Pule 12 


Ne) 


LAL CTE ICER The lat: officer's cxistence depends upon his veing 
“1 e 1 . 3 + x 
so aprointec by a convenir: authority and lasts onli” co cong as 
the order appointing the court remains an eft rect. Further, he cannot 
act in a particular case until the apoointing authorit,: nas at least 
referred it to the court of which he is lau officer. .nd lastly, his 
oath rust be administered in each individual case in tie presence oi 


US 
EN 


tre loci ii, eilure to co so is reversible error. -9 Roth tne Code 
and the anual are silent as to his acting as a lav officer in a pare 
ticular case prior to tue initial meeting of the court.to hear that 
cases -lovever, his linived pover to act in any cour senertial would 
sech to precluce his performiin; any substantial duties prior to the 
military triel itsel'. In this respect, the ““emal, in discussing 
defenses and objections, provices that those capable o determination 
without the trial of an issue raised by e plea of not guilty ray be 
subnmittec to the convening zutnority before trial or to the court 
during triel. 5 This : provision, as exocessed by the framers of the 
vanual, appears to substantiate the opinion that the lat: ofíicer is 
Pasi, poverless to act prior to the court's first meeting; further, 
he is not uncer oata, a specilic act required in each trial. There 


nac been one notable case on the lai: offic er's pover before the court 





meets. 
In inite States ve ¿ullican, efter the case haa been referred 
to the court fcr trial, a conterence, pyrporteciy in accoraance uith 


ae we a m as m a aaa e. waa mm a a PF wa aq aa.» aa. aa m qa eo =D m Gi Gm = 


48 frto 22, TOR 

LS ye, 42, TOI 

20 E. 5272, ano, 6.882545 
ECT 71342, welen, Le orl O20 


Lar. 67, ¡Us 19051 
10 





the Tecerel Rules of Criminal Frocedure, Rule 12, was held in tie 
presence of the lav officer, both counsel, accused, and a reporter to 
Getermine the admissibility of and admit into evidence certain docu= 


52 


mente. The conference vas wade a matter of record and cefcnse 


counsel at the tice specifically approved the hearing, The reviewing 


‘court stated that it neither approved nor disapproved the procecure 


but that a hearing of this tyne should te hela during the course of the 
trial. The case vas affirned since: (1) defense counsel expressly 
approved the srocedure, thcrevy not being in a position to corplain 
upon review; (2) the conference vas made a part of the record; (3) 
there was no prejudices anc (4) any other action by the reviewing court 


would be recocnizins form over substance. It is believe that the 


. law officer actually exceeded the power granted by Rule 12, Federal 


Rules or Crininal Procecure, which only applies to notions; he nore 
approximately applieú Rule 16, Federal Rules of Civil Procedure, which 
generally is not. used in crivinad casecso It is also believed that the 
difference between the federal. anc the military weaning of "trial" 


confused the lay officer in this case. It woulda therefore appear 


' frou the w'enual and this decision thai a lav officer, before the court 


actually first meets in a case, has practically no power, the affirrance 
in the iullican case being considered an exception in view of the 
special vrocedure there employed. ‘The outcome in the :ullican case 
does, however, sugsest c useful procedure which nicht be considered 
beneficial. 


52 7 USCiu. 200, PER O (8956) 


ual 


~- 


froula recuire a deviation fro. the trial rroceätre 


+J 
ur 
pe 
0 
O 
c- 
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as outlined in tne anual. ‘ithough there is no rrovision for its 
use, there also is nothing specifically prohibiting it. This systeri 
woula merely invoive the courtenmartial initially mectin:, without the 
court ienwers. Those present should inelude all other parties, vize, 
the lav officer, the trial counsel, the defense counsel, the aeccusec, 
ena the reporter, The trial ucuid then cormence as it does under the 
present trial cuices The reporter would be suorn, qualifications ol 
counsel woulc be considered, there would be an opportunity given to 
object to counsel end the ict) officer for cause, anc the oatn would 


r 


be edriinisterec to the lay officer anë counsel, Then che accusec could 


24 


be arrai; ned ang notions heera in accorcance with Rule 123% but talking 
evidence on the nerits, es in the : -ullicen cas 22 would. be improper. 
Lastly the accuse vould be called upon to plecc. Then the court 
uerbers would assume their seats; tuere would follow an onvortunity to 
challenge the menbers end the cóninistreation of their cati, This method 
nerel:r resrran es the order ol procequre now usec anc periits the 
absence of tne court nexbers durin, prelininaries. It would te useful 
uhen len, tiy notions cre to be made, so..ctimes requiring that the law 
oificer continue the case for their proper consideration. wis a be 
seen tshhen conciderin: motions, the Lav officer a in sorie instances 
hove to present the factuel issue raised by the Lotion to tile court 
members tor consicerntion. Durin,, tue hearing on the™otions and 


Guvin:, tueir consiceration by the Lav ofiicer, the court members serve 
= om oo 0 m mu. m mn m nn nn nn nn è —- ©“ nn nn 
23 2000 La, ¡Dia 1951 
GA 3 = > aa 3 
24 becGeral Rules of Cri: inal Procedure, Rule 12 
United States v. ivllican, 7 JSC’ 206, 2 CR 334 (1956) 
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no useful purpose; in fact they way have a tendency to become irri- 
table if avcuments and delays cre lencthy. It night be said that the 
chellence of the lav officer ov counsel for cause so as to require 

a recess would defeat this procedure; but no more so than as now 
under a sinilar challenge when the full court is present. 

Certainly the Code does not prohibit this practice, and it 
would then be in confor:ence with the Tederal Rules of Criminal Fro- 
cedure, which, the Code states, 59 should be followed wherever possible. 
But following the federal practice night be considered as doing too 
auch violence to the present !.cmual. The current trial guide is 


practically the sane as that found in the srmy ..anuel for Courts-i.artial, 
57 


20 


1949, which in turn is nearly the same as the 1926 i anual. Inc when 
the present i/anvai vas written, the framers did not have tne numerous 
decisions of the Court of i ilitar; ‘Appeals to follow rerardin; the 
ro.c of the nevly created lav officers; previously he had been a court 
member. Undoubtedly the ienual covldc be chanced to so provide for this 
method of cormencing the trial. 
HOTICIS 

General. ‘Special pleas anc notions in federal ana military 
courts have been abtolishea throu, the Federal Rules o Criminal 

SG wn as 5° — | à sá a 
Procedure” and the ..anual“” respectively, resulting in there not’ bein, 
only a xotion for appropriate relief and a motion to dismiss. In the 
federal court, motions rust de made in writing unless the judge permits 
RR ee 
27 A anual for Courts-Narticl, U.S. friz7, 1926 


DE 1 ederal we ot Criminal Procedure, Rule 12 


13 


E 
thei to be made oraliy.~ SO whe Code is silent as to such a LeqguärerenL, 


ting ina 


pto 


but tne .cnucl states they ray be rade oraily or in m 
military court +62 Invariably, the lav officer hears notions orally. 


Lotions in the federali court. A rotion for appropriate relief 


CI 


may be used to raise defenses and objections basea upon defects which 


occurred vhilie instituting the prosecution; they must be nede before 


62 


the plea is enterede Novever, the court in its discretion may per- 


nit tne making of e motion for appropriate relief a reasonable tire 
after the plea, 9? Lxemples of this type or motions are those predi- 


cated upon faulty crand jury proceedings and Cefects in the indict= 


ment or infornaticn ctner than lack of jurisdiction or the failure to 


state an offense. Put the court may refuse to crant the motion if 


% timely nade, au. where the motion relates to « joinder of courts 


o. O e 65 a n e ..: 1 e. 7 e 
in the incictment””? or indefiniteness of the tndictiient a 


re 66 
and value. 


to quantity 


a 


wotions to dismiss, in contrast with motions for appropriate 
ac? 


- - - 


relies, mecca not ve meae before the plea is entere ena are not waived 


Gr 
f delayed util the tria1,00 
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Prorer grounds for this type of xeticn 


are lack of juvisdistioa, failure cf the indictment to state an offense, 


69 


forier jeopardy, the statute of liuitations, and immunity. There is 


CO Tederal Rules of Criminal Procedure, itvle 47 
CL par. G7ee, iis, 1952 
92 federal Rules of Criminal Procedure, Ruta 12 (b) (2) 
03 Federal Rules ol Crininsi Procedure, “ule 12 (b) (3) 
04, CVG, PCG. FrOCe, ee 42,76 | 
65 Snith ve United States 3 aoea TDC AS 
66 Ucited : States y e Micherson, ES (7th Cinsagil950) 
SUE Tederal Rules of Grininel Frocedure, Rule 12 (b; (i) 
OS Ove. Fed. Prot». Sec, 42.165 
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even authority that the statuteof limitations should be raised before 

2 7 satana = i E en BO: 
trial unless relief is sranted by the court to raise it later. it 
is too late to raise it for the first tine when making a motion to 
vacate sentence. 

jotions are heard and decided usually before trial, but in 

avprovriate cases the judge may defer his decision until there has 
. . > ie : A Pant 3 
been a hearing on the genercl issues. Hovever, issues ol ract in 
connection with defenses and objections shall be tried by a jury if 
a jury tricl is required. under the Constitution or an ct ci Congress’ 
Factual issues connected with the statute of Zinitations and former 
jeoparcy ere examles of situations vhere this provision applies. 4 


„otions in the militery. The ianvel similerly cllows notions 


for appropriate relief end for disnissal as in the federal procedures /> 


the provisions ere patterned after Nule 12, Federal Rules of Criminal 


oO - - = . . e 
Procedure. ! The ; anual orovides that any motion for appropriate 


relief predicated upon the faulty institution of court-martial pro- 


ceedings Lust he made before the nlee is entered, or it is vaivec.?' 


However, as in the federal court, the iew officer has discretion in 


. =- o re . 76 . e 
cranting rolief from the waiver.'” ilso, similar to the federal 


court, uotions to dismiss based upon lack of jurisdiction, failure 


of the specification to state an offense, double jeopardy, and the 


statute of limitations, may be raised before the plea, but tuey are 
E Unites Stotes v, Taylor, 207 F. 24 437 (7th Cir., 1953) 
A le 
72 Federal Rules ol Criminal Procedure, Rule 12 (b) (4) 
OTe 
ISCR, Ses Crinnal Lan oec. Ii: 
Ce Jo Sey Criminel Lar, So. 112 
‚15 ner, 66, . Ci, 1951 
70 Legal and Legislative Basis, Cl, 1951, p. 82 
a pere 6700, :0ì., 1951 
TG. 
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not vaivec if the rovion is delayed until later in the trial, 
‚otions cre heard during the trial but before the plea is entered: 
however, the law officer may defer his ruling on motions relating to 
co 
defenses or objections until a later tine. The ¡.anuas provides 
| ° . . . > “ S1 . 
nat a decision on a motion is an interiocutory matter. Ib goes 
on to state thet if the motion raises a contested issue of fect which 
should properly be considered by the covrt in determining tne quilt 
or innocence o2 the accused, receipt of evidence tay be deferrec 
s . + n + ue + 
until evidence on the general issue is introduced. This last pro- 
vision vas inserted in the Manual due to the contents of Rule 12 (b) (4). 
To te specifically noted, because of later discussion, is the Lanruase 
Ch, 
used in Rule 12 (b)(4) which states, A notion before trial raising 
defenses or objections shall pe determined before trial unless the court 
orders that it be deferred for determination at the trial of the general 
issues fn issue of fact shall be tried by a jury if a jury trial is 
required under the Constitution or an Let of Congress", and the lane 
guage in the wanual which states, 
"Wi notion raising a defense or objection will be Getemmimee 
at the tine it is made unless the court defers action on 
the motion until a later tiie.see. If the motion raises a 
contested issue of fact whicn should properly be considered 
by the court in connection with its determination of the 
accused's cuilt or innecence, the introduction of eviüence 
thereon nay be deferred ese * > 
T> r m EE = ER a ssi pe 7 => +” = =: GE an => zn we cto = um a) =» = = =e = => ro m m = ww = 
9 vere Cae Wi, 1951 
co par e 0760, salite 1951 
€ an i 
Sé Ibid, 
03 Tederal Rules of Criinel Frocedw (b) (4) 
ederai Rules oi Crivinel Frocedure, Rule 12 (b)(4 
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UL Ibid. 
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United States ve Crnelas was the first case to consider issues 
co 

of fact on a motion which had to ke decided hy tke court .ermbers 

The accused had nade a retion to dicuiss the case due to lack of jure 


nt 


iecirtion. Evicence shoved that the armed service concerned possessed 
records showing that Crnelas had absenteá hinself, uhereas he hire 
self testified to facts tending to show that he had not been actually 
inducted. The lat: officer overruled the uction. ft the conciusion 
of the trial, the defense requested that the factual issue of whether 
or not the ccouseò vas a meriber ci the service be suonitted to the 
court. The request vas deniec. The U, S., Court oí -.ilitory /ppeals 
held that the lav officer erred in resolving the issus of fact. He 
should heve sutuittecd it to the court w1encers uncer aovropriate in=- 


struction. The U, S, Court of ililitery fppeals noted that the 


iienuel provides, "2. decision on such a motion ie an intersocutory 
ie 87 2 = 4 . fr a La Y 
matter", end distirguishca it fro: interlocutory ouestions which are 


cies 
finally cecidea hy the lau officer in accordarce with the Coce.” 


Further, toe opinion quoted the sentence in the : anual concerning the 


deferral of receiving, evidence on the notion when it relates to 


o 
Go or imnozence. >”? Then in the very next sentence of the opinion 


> 


the cocurú steted, " see there nay ve issues of fact involved in a 


9 


defence ox cbisction which siculo ve dealt with by members of the 


rn 


court." (Underscoring sunplied) ‘Thus it appears that the court used 
interchangeably the cuilt or innocence ianual languece anc the 
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defense or_objection language in Rule 12(b) (4). It is believed that 
there is a distinct difference between the tuo, since a fact pertain- 
ing to a defense or objecticn does not necessarily relate to ¿quilt 
or innocence, The Court also conciuced that uncontestec issues of 
fact neec. not be’ subknitted to the court, anc. the lav officer can rule 
final}, on the lau involved. in such a motion. Finally to te noted, 
because of the coiiparison of this case with the Language contained in 
others, is the fact tnat the opinion was written by Chief Juc;e “uinn 
ae is OO) . 
The next case, United States v. .creill,”~ also involved a 
juriscdictioacl auestion, The opinion, written by Jud_e Latiner, con= 
cludec. tnet the accused cs. a matter of iau vas a r@ ber of the service, 
thereby precludin;, the neec for the 1a: officer submitting, an, Sactvael 
issue to the court members. “owever, the opinion, while referring to 
the Ornelas case, statec, " .e. we held thet if there ves e factual 
dispute concernin,, jurisdiction which woulc heve cn effect on the 
ultimate cuils or innocence of the accused, it should be presented to 
the court=iarticl for deterizination.” (underscoring supplied) 

Tnere rolloved the case of United Stetes v. . Johnson,” the opine 
ion for ımich vas written by the late Judge Brosnan, The court finally 
conclucec. that the accused was a se: er of the service as a :.atter of 
lave. Cf more particular interest is the lancuece, " «ee. Gespite a de- 
Tense request, ro instruction vas supplied the merbers of the court 

advising then that they imst first ind that the eccvsed hed been a 
member of That /rned Service before they uight lawfully find hin guilty 


20 2 USCIA 383, 9 CIR 13 (1953) 
JL 6 USCA 320, 20 GR 36 (1955 


of having deserted it." It is keliered that this staterent leans to- 


ward the guilt or innocence concept. 


= 

Finally; ineUnited States vv Jerry 7 again written by Chief 
Judge Muirn, it vas stated, while again referring to the Crnelas case, 

"se. Ve Were concerned with Gisputec cuestions of fact 
resarcin;, a matter which vovlà bar or be 2 corpleto Ces 
ense to the prosecution, .. matter of that itina choulc 
‘pronerl: be considered by the court in connection with its 
deteriiincstion of the accused's zuilt or innocence.! 


„anusl for Courtsei.artial, United States, 1951, paragraph 
67e." 


The lenguage in the Derry opinion of course reverts to tne defenses 
or objections concept as to when the court ne::bers decide issues of 
fact, es corpared with the theory thet factual issues regarcing a 
motion are only roierrec to the court when the facts relate to 
puilt or innocence. 
Frou the forezoin,, cases, it apvecrs tuat tne Crneies and 

verry opinions”? support the theor.. that any factuoi issue raised by 

motion to dismiss relates to z Cefense or objection in bar of trial 
enc therefore shouid be sub itteda to the court :.enbers for detenilnoaction. 

CH 

Gut the lanzua;e in the ..cl’eill am Joimson cases” enpears to 1115 
such icctval issues to Those ifsich only relate to the suilt or inro- 
cence of the accused, Tt is to be noted, novever, that tuis rule of 
law as to fuctual issues connected with rotions was established and 


efrirmed in jurisdictional cases involving desertion, in other words, 


these cases concerned the accused being unable to desert the service 


nae to è as a ds SB to co te do we Ss wee €. e. woe we a ae a wa a ww a. «ae. SS ce do Bes 
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72 6 USCA 609, 20 CR 225 (1956) 

93 United States Ve Ornelas, 2 USC;i/. 96, Ó CIR 96 (1952) 
United States Ve Berry, © o USE 609, 20 CiR 325 (1956) 

9 United States v. ieveill, 2 USCIA oo > CR 13 (1953) 
United States v. Johnson, 6 USC:.£ 320, 20 CR 36 (1955) 
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if he was not a member thereof. Conseauentiy, a cetermination of the 
issue as to whether or not the accused: as a nember of tne service 
had a direct bearing on whether. or not he could te found guilty of 
deserting tho said service. Thus, in result, there is no conflict 
among these cases between the ¿guilt or innocence concept and th 
defense or objection concept when deternining whether or not a factual 
issue should be sutnitted to the court members. 

Digressing slightly ‘ron the Sorecoing cases, hac the juris- 
Gictional factual issue been raised on a motion to dismiss in a 
robbery case or in the trial of a civilian overseas, may there be a 


ciiferent result. Ina trial on a robbery charge, the accused 


mischt contend thet he vas not a wember of the service. Although jure 


o 


iscictionel, this type of an offense is different from desertion, 
which is solely militerv in nature. It requires military me..bership 
before it mey be committed. Similarly, ea civilian accompanying the 
aerued forces overseas may raise the question of ‘jurisdiction when 
charged with a civilian criminal offense as distinguished from one 
vhich is strictiy military, The question, of course, is whether or 
not a contested factual issue in these instances should be referred 
to the court members when considering a motion to Gismiss based upon 
lack of jurisdiction. 

Dirressinz further, suprose the motion to dismiss is based upon 
the statute of limitations or deuble jeopardy; then vould it be 
necessary to sutnit a contestea issue of fact to the court for its 
determination. Doth of these operate strictly as a bar to trial rather 


nen having any bearing on quilt or innocence. 


As steted in the Crnelas case,” AENA Ar, ias 95, 
dealing with wotions was patterned ofter Rule 12(b), Federal Pules 
of Criminal Procedure, 2 Subparagrarh 4 of the latter, previously 
quoted in vart, states that issues of fact when considering defenses 
and objections shall te referred to a jury if a jury trial is required 
under the Constitution or an ¿ct of Congress. Paragraph 67e., .iCi., 
1951, follows Rule 12(b), lederal Rules of Criminal Frocedure in it 
language, The :.anual cites an example where it would be appropriate 
for the law officer to defer his ruling on a notion involving the 
statute of linitations; it involves a defense contention that the 
oifense vas coimitted earlier than alleged so as to be barred. This 
example is one situation which is rather obvious, but it does deron- 
strate that passing to the court menkbers certain issues of fact in 
connection with motions was conterplated by the framers of the ianua 
The extent to which they intended to submit issues of fact remains 
in doubt; it can only be interpreted from its language and the T’ederal 
Rules of Criminal Procedures. 

To give credence only to the ;uilt or innocence concept, let. 
the factual issue must relate to the zuilt or innocence of the accused 
before it is sulmittec to the court ueivers for consideration, vould 
in effect reject the statenent Sam ne on page 62 in the Legal and 
Legislative Tasis, iCisy 195l, to the effeet that neraamapii 67, .Chy 

1951, was patterned after Rule 12 (b), > Rules o Críninel Pro- 


st .. e . 


cedure. ih orücr to Leo the Code's provision for making Mia 
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court rules similar where possible to those in the federal cistrict 
S7 o ® 4 2 7 y 9 = a 
courts,’’ to be consistent with the pessage in the Legal and Lesislae= 
tive Basis, 1.Cil, 1951, and to adhere to Rule 12(b), Téderal Rules of 
Criminel Procedure, it is believed that the lanfueze of Judge fuinn 
Og i 
in the Berry case?” aptly announces the proper rule so as to reconcile 
the above provisions. To repeat, he stated while discuesing the Cr- 
a 
relas case, >? 
" ¿s» Ve vere concerned vith disputed questions of fact 
regarding, a matter which woulc bar or be e corplete de- 
fense to the prosecution, ^ matter of that kind should 
‘‘properiy be censidered by the court in connection with 


its determination of the accused's cuilt or innocence.! 


u 
eee 


It is believed that naking, any other determination in this field would 
be tantamount to giving e low officer greater power in deciding a 
factual issue on a motion tiian that apparently possessed br a 
federal judce; it is doubtful thet anyone voula contend that Con: ress 
or the froners of the i.anual so intended, 

There does, however, reiiain another ouestion to he decided, 
it results fron the steterent of Chief Judge Quinn in the Crnelas 
caser O uken he stated, "7... ve should add that it matters not, in 
our opinion, whether the issue is summitted (to the court meibers) 
at the tine the motion - wace or at the conclusion of the case when 
the court is recuired to deliberate on the evidence." On deciding a 
rotion, the .anual provides that the accused nas the burden of 
E 
9 6 USCIA GOS, 20 CLR 32E (1956 
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y 
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77 United States ve Ornelas, 2 USC O6, 6 CR $6 (1952) 








Supporting it by a preponderance of evidence, 104 But where the statute 
of limitations is involved there is an exception; it occurs where the 
prosecution wishes to show the absence of the accused fron the terri- 
tory or some other impediment stopped the running of the statute, 102 
In such an event, the prosecution has the burden of showing by a pre- 
ponderance of evidence that the statute was tolled during a portion 
. of the period, Further, the Code provides that questions of this 
type are decided by a majority vote, a tie vote being determined in 
favor of the accused.102 Therefore, assuming that the court members 
were to vote on an issue of fact at the time a motion is made, the 
accused would have the burden of supporting his motion by a prepon- 
derance of evidence and must secure at least a tie vote. Turning to 
the situation where the court members would decide the factual issue 
while deliberating on the evidence, it might be possible to divorce the 
factual issue from the guilt or innocence so as to use the Manual pro- 
visions regarding the burden of proof and the number of votes required. 
It would seem more logical, however, to have those issues determined 
under the same rules as those applicable to guilt or innocence, namely, 
proof beyond a reasonable doubt by the prosecution and at least a two- 
thirds majority vote against the accused. Therefore, there exists a 
clear difference as to when the issue is submitted to the court members, 
and the auesticn has not been as yet answered. 

In view of the very unsettled law in this area, some conclu- 
Sions are here drawn for guidance until future decisions clavify the 


status of factval issues on motions. Initially, the law officer must 


. 
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determine if there are any contested issues of ract; if not, the law 
officer nay rule finaliy on the motion, eitner at the tine it is nade 
or later in the trial if he desires to defer his ruling. ‘there there 
is a contested issue of fact concerning any motion which vould operate 
as a bar to trial, such issue must be referred to the court Lembers 
for aetermination. is to when the issue should be submitted to the 
court, it vould appear sefer, from the viewpoint of preventing the lav 
oificer being overruled upon review, for hin to do so under apro- 
priate instructions vhen the court deliberates upon the guilt or 
innocence cf the accusec., Tuture decisions may eventually clarify 
this letter roint as to when in reiction to the trial the court 
should resolve the ractual issue, Infrequeney of its occurrence 
can result in there not being a couiplete ansier Tor quite some tile, 
In any event, it is believec that the lay officer's power in this 
field vill ultinatel: be. considered equivalent to that of a receral 
judgee | 

DISCOVERY ZUD DISPSCHICH The iudce may order the district 
attorney, if he «rants the motion, to shov tangible objects to the de- 


104 This 


rendant's counse: so that photosranlıs or conies ives be made. 
rule does not heve a nilitery covnterpert nor its use euinloyed, since 
the goverment prior to trial is recuived to make availavle the nares 
of witnesses and to provide the accused with a cony of the statenents 
obtained by the investicating officer 2° There nes not been any 
determination by the J. 5, Court of lilitary /ppeais whether or not 
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104, Federal Rules of Criminal Procedure, Rule 16 
1053 par. 331 (2), Ci, 1051 
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this rule is applicable in a courtemertial. An Arry Eoard of Review 


106 74 decided that 


Giscussed it while reviewing the Batchelor case. 
the rule was not there apolicable beccuse of the failure to meet the 
rule's recuirenents, viz, (1) tangible objects, (2) vhich belonged 
to the accused or were obtained fron hin or fron others by seizure 
or process, (3) naterial to tic preparation of the defense, and (4) 


107 me Board's opinion left the 


that the request was reasonable. 
impression, hovever, that such a motion tas proper before 2 nilitary 
court when the defense wishes to see additional uneterial in the possese 
sion of trial counsel, provided the proper foundation is laid. jl- 
though discovery and insnection ney be in the nature of a notion 
for appropriate relief, it is believec to be soreuhat different and 
within the vover of the lav officer to grant. 

SEBVERANCL CF_DEFS: "Di do Ina feceral court a defendant may 


ey e ¿mn a Ca. . = n 7 ] 05 
request a severance of his case from that of his co-defendants,* 9 


4 


. e . ” ne . “2 ” . e a a 
. end the decision rests in the sound Giscretion of tae trial juave. 


In the absence or any conflict of interest amonz the cefenaants, it 


is suificient if they are represented by as many attorneys as there 
+. aces WO a 4 x sen g | 
ere uefencantse The power of the lav officer in ¿ranting e 

Hl 


severance of accused in a senersi coürtenartial is the sane. The 
party nakinr, the ::otion must shot sooc cause, andy if not ¿rented, 
has the burden of snowing on review that there vas a clear abuse or 


106 c.i 377832, Datehelor, 19 CIR 452, esfimed but not discussed, 
United States v. Dotchelor, 7 TSCA 354, 22 CIR 144, (1956) 

24/ Tederal Rules of Criminal Procedure, Rule 16 

408 Tederal Rules of Crininel Frocedure, Rule 14 

107 Copper v. Lnited States, 346 7. Ca 84 (1954) 

110 Lebron v. United States, 229 T.24 16 (D.C. Cir., 1955) cert. 
dena, SEE. 58977, 

I par. G9d., ¡Cil 1951 


discretion oy the Lau officer tt? The nere fact that a pre=trial 


statement of one co-accuseà i»plicates another does not recuire se- 

verance since proner instructions by the lem officer provide adequate 
ent an u Es 

safe ucrás 2ainst peejudice to the co=nccisete iailvre of tne 


accused to reouest e severance in an improper joinder constitutes a 


LI 


waiver in the absence of a shoving on revier that there was a manifest 


E 
Im 


“ 
AR 


nwiscaxriage of, justices Thus, the feceral court end the militar; 
court are closely clignea on this subject. 


DEFOR STIG Ea in a federal criminal procesiing depositions acy 


115 


only be ordered dica enc. used upon the defendent's motion, whereas 


e = e 1 + a + 1 6 
in the military they may also be usec b> the prosecution. l The 


motion in a Leceral court way be made any tine after the filing of an 


indictnent or information, and its being grante & is discretionary 


I 


with the triel jucse, In the iuilitary, depositiuns ray te taken 


after charges have been preferred rut before court proceedings 


y a 4 mr: 18 
coimence; tney ray also be taken vhile the trial is in proLress.” 


The ¿znual provices for the lau officer, after trial begins, approving 
the taking of 2 deposition but recuires his referriny the natter to 


the convering evtnority if he cees the deposition should be forbidden 


for good cause, 119 


¿ltiioua there are a paucity of Cecisions pertain- 
ing, to the lav oificer!s rulin,;, on the talking oF cevositions, 1% 

112 United States ve Zvans, 1 USCU., 541, 4 e C.R.1332958% 

113 United States Vi Horner, 5 USUILA 7004.12 CUR 62 (1953) 

11/ United Stetes ve Redenheiner, 2 USC.A 120, 7 CIR 6 (1953) 

11.5 Peder E Mules of Criminal Procedure; Rule 15 - 

116 fte 2 LG s UO. 

117 Heflin va Unitec |_Stotes, 223.4 «ZO PTE CN, 19551) 

11S Prt. 20, VR 7 

119 pore 117083 nr 1051 
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probably is due to their bein, invariably teken before the corience- 
ment of courterartial proceedings, in fir Force Poard of Review 
has held it to te prejudicial error for tne lau officer to refuse a 
continuance to take depositions, since the accused nad shom pood 


cause» > But the U. 5. Court of ..ilitary /ppesis has held that tue 


law officer did not abuse his discretion by refusing to allow the 
taking of further depositions fror. a vitness vho had already devosed 
where further depositions vould only endeavor to have the deponent 
So, 121 = . > » Lr fr 2 2 
change his answers.” ¡lezther case discussed the lav officer's 
feilure to refer his denial to the convenins authority in accorcance 


122 


wash the senual. This vould lead to the conclusion that the lau 


officer's ruling on the matter nmey Le final rerardiess of tie :anuel 
provision. Certainly it vould be in consonance with the Us 5. Court 
of .ilitary Aprecls' expression of the lay officer's independence as 


es At © 


123 =p 4) t 
Bet forth,in tie Maucson coses” ¿aos die dav- officer's pover, 
after the tricl co:zszences, would be tie sane as that of the federal 
judge. 


BIRCH SD SbiLuar, Personol propert;, stolen or enoegzzied in 


4 


violation of Ve De law, or Cesimec. and intencec: for use or has been 


= 


Used as e Vieans for co.mittin, a ceiminal act, may be sehzed by 

é Ju? > = aj 3 dei 2 IS 7 . 
order of tne juc¿e of a federal court. It is his autr to issue the 
varrent if he is satisfiel. tat ¿rounds for the application exist or 
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121 United States v. Parrish, 7 YSCul. 327, 22 CIR 127 (1956) 
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123 mixed d States Y Keudaany 4 USC Gay 264C0iR 161911954) 
124 Federal Rules oí Criminal Trocecure, “ule 41(b) 
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here is rrotavle cause to believe that they exist,129 ¡lis deternina= 


tion to issue the varrent is conclusivo uniess tiere is a showin, that 
% a o . a ®© _; s m E 126 
he acted crbitvarily or erroneously exercised his power. 
In the civilian community search varrants are usec to seize 


unlaufully possessed pronerty which seizure wovld itself te unlavful. 

n Stay > I. era ine 2AN SHY NI e: 37 n” 127 
because of Constitutional protection against unreasonuenle seizures, 
whereas searches in the :ilitary ay be orderea by the conmendin;, 


cs 
officer, a nouer deeied inherent in his authority to co: and 125 In 


the nilitery there is no reference either in the Code or the anual 


regarding the lay officer havin; any pover whatsoever similar to 


a i 125 
seorch anc. seizure under Rule 41{>). 


130 


Such euthority mar be delegated 


to others within his command, But the rover to order a search ex- 


tends only to military areas; a search warrent is necessary off the 
post or station even though government property is being sought. 
There is no decision regarding a law officer ordering a search 


as a federal judge may. Possiblv, a law officer may receive by motion 


during trial a resuest for a search and order it be made under Rule 41(b 


Such order could be construed as lawful based upon the Congressional 
13. 


intent to equate the law officer to a federal judge wherever possible. 
however, military cormaná problems nay result when the person conducting 


the search ordered by a iaw officer passes from the area of one senior 
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129 Federal Rules of Criminal De Rule 41(b) 

130 Ibid. 

131 Federal Rules of Criminal Procedure, Rule 41(b) 

132 Heerings beiore a fubcommittee of the Committee ittee on Armed Forces, 
House, of £ Representatives on E eRe 2 2498, “élst Cong., lst Sess. ,p.1153 (194 
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officer in command to search an area under the control of another 
senior officer. There also would be the question of the legality of 

a search ordered by a law officer in a command other than that of the 
convening authority. This may sound unusual, but command authority 
and general court-martial authority are not necessarily parallel. Ex- 
pressed otherwise, a command having generat courtemartial jurisdic- 
tion over a subordinate installation does not necessarily exercise 
command control over that installation. Thus, it is concluded, from 

a practical viewpoint, a law officer, faced with a request for a 
search, particularly outside the convening authority's command, would 
be more astute in directing that the trial counsel contact the conven- 
ing authority to arrange at command level for the search, This con- 
clusion is reached notwithstanding the possibility that the law officer 
could administratively be authorized >> by the convcning authority to 


134 


order searches in accordance with Rule 41(b), aná that the law 


officer may, and probably does, have an inherent power of his own to 
order a search within at least the command of the convening authority. 

SUBPOENAS A subpoena may be. issued by a federal court compel- 
ling the attendance of a witness. However, defense witnesses will 
only be subpoenaed after the filing of an affidavit showing that the 
testimony will be material, that the defendant cannot go sefely to 
triai without the witnesses! testimony and that the defendant is unable 
136 


to pay the witnesses! expenses. 


133 par. 152, MCh, 1951 

134 Federal Rules of Criminal Procedure, Rule 41(b) 
135 Feceral Rules of Criminal Procedure, Rule 17 
136 Ibid. 


20 


Put in the military, cefense counsel has an equal opportunity 


dl 


to have a witness subpoenaed with that of the prosecution. The 


O: L 8 4 s 
‘trial counsel subpoenas witnesses. 3 Defense covnsel, where there is 


disagreement with the trial counsel concerning the need for a witness, 


must submit in writing a synopsis of the testimony expected from the 
witness, full reasons which necessitate personal appearance, and any 


other matter showing the e:mected testimony is necessary to the ends 


159 


of justice. The metter is referred before trial to the convening 


authority, but if the controversy arises after the court convenes, 
+ % . . a » 140 a i = . 
the decision is made by the law officer. This proceaure in the 


Manual lends support to the concept that the law officer's power does 


not begin until the court meets; and efter it does meet, nis ruling 


141 
is firad 4 


VENUE, The location of a federal criminal trial is normally 


laz 


the district or division where the offense cecvrvred. The defendant 


is entitled to his trial taking place where the offense was cormited 
as a matter of right under the U. S, Constitution end the Federal 
Ta: . . 144 a b n ES 1 
Rules of Criminal Procedure; but if the court, upon the defendant's 
motion, is satisfied that there exists in the district or division 
where the prosecution is pending so great a prejudice against tne de- 
fendant that he cannot obtain a fair and impartial trial, the judge 
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may grant a motion for appropriate relief to change the place of trial 
to another district or division, KS ` The trial court, in deciding the 
motion, is vested with considerable pd For instance, tne 
motion should be granted where publicity is intense at the time the 
jury is to be irpaneled so as to create a iS climate, resulting 
in the assumption that the defendant would not receive a fair and 
impartial i. | | 

In the military, neither the Code nor the Manual refer to chang- 
ing the place of trial because of prejudice. However, in United States 
va ani the U. Se E of ¡Military Appeals recognized a motion 
Ber rav remo? would be prover to change the place of trial 
if the accused could demonstrate that he would be adversely influenced 
by a general atmosphere of hostility or partiality against him, läAli- 
tary cases do not specifically discuss the discretionary features; by 
implication it would en that the federal rule would be followed, 
Vides es to reversal ondy where the On is abused. 14? 

Also undecided is the finality ¢ or the law officer's ruling if 
he were to grant the motions According to the iianual, the convening 
Minnie he disagrees with a ruling by the court, may return the 
case to the court with an explanation of his reason for disagreement 
and direct a reconsiderati on of the OS It further states that 
the court ma exercise its own discretion in reconsidering when the 

145 Federal Rules of Criminal Procedure, Rule 21 


146 Bianchi v. United States, 219 F.2d 182 e ng 1050) cert. den., 
349, U.S. q 


SELEY Vlaves 


Y: 5 VSC. e, E7 ck 249 toon 
149 ACII 8609, Brossman, 16 CiR 721, pet. rev. den. , 16 CIR 292 


DI 


disagreement only involves issues of fact, which is the case when 
change of venue is concerned. It is therefore concluded that the law 
officer's ruling should be final, subject only to his reconsideration. 
In this respect his ruling should be similar to the finality of his 


ruling on continuances. + 


BILL OF PARTICULARS. Such a bill may be requested for cause in 
Toz 
a rederal court. ? It cannot be used to disclose in detail the prose- 


cution's evidence but is employed to define more specifically the of = 


2 
153 Whether or not it will be allowed rests in the 
15 
sound discretion of the trial judge. dA . If. the indictment. is definite 


fense charged. 


enough to prevent double jeopardy and allow the defendant to prepare 


his case, it is considered sufficient and the request will not be 


155 


granted., °“ .In.the military, the Code is silent, but the Manual pro= 


vides for motions: to grant appropriate sen which, under proper 
cireumstances, may be equated to a request for a bill óf particulars. 
The Manual provides thet the court should proceed if the accused is not 
in ee It further provides that the court, in other words 
the law officer, may direct the specification be stricken and disregard- 
ed, grant a continuance pending application to the convening authority 


for directions, or permit the specification to be amended so as to 


CA 


1 
cure the cefect. 
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153 Cefalu v. United Stetes, 234 F.2d 522 (10th Cirs, 1956) 350 U.S." 
154 Reynolds v. United States, 225 F.2d 123 (5th Cir., 1955)cert. den.. 
155 Sawyer v. United States, 89 F.2d 139 (8th Cir., 1937) 

156 par. 69, MCM, 1951 

157 par. 69b (2), MCM 1951 

158 par. 69b (3), MCM, 1952 


Although a bill of particulars is not specifically recognized 
in a military court, the same result is reached through a motion for 
appropriate relief. And a motion to make a specification more definite 


rests in the discretion of the law officer whose determination will 


not be disturbed unless there is a showing of an abuse of diseretion, 19? 


Thus, the net result of the power exercised by the trial judge and the 
law officer in this field is the same. 
SUPPRESSION AND RETURN: F EVIDENCE. Illegally obtained evidence 
may be suppressed by motion in a federal as È The motion may be 
made in the district where seized or in the district where the trial 


is to be hela, 101 The burden is on the defendant to sustain the motion 


62 


by showing that the seizure was unconstitutional. If proper, the 


trial judge will grant the motion after a hearing, or he may postpone 


2 
his decision until the trial. “ The purpose of the Rule is to pre- 


vent the delay of the trial for the determination of a collateral 


| 164 
issue, 


In the military, such a motion would run squarely into the pro- 
vision of the Manual which states that, "Military courts have no authority 
to order a return to the accused of illegally seized property, or to 
impound such property for the purpose of suppressing its possible use 
as evidence +... u 105 the theory being that there is ample opportunity 
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164. United States v. Gatewood, 109 Fed. Supo. 440 (PD. C. 1953), re- 
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to object to the evidence when it is offered. Notwithstanding, there 
would seem to be a plece for the Rulel© in the military in order to 
divorce and decide a collateral matter before trial of the issues, there- 
by simplifying the procedure of the trial itself. This would be parti- 
cularly true if the military were to adopt the federal pre-trial 
concept of disposing of collateral matters before the jury is im 
panelled. In addition to the above announced reason for the Rule, the 
defense may vish to use the tactic of removing from any consideration 
during the trial certain material that has been illegally seized. 
There are no military Be among reported cases, probably 
because of the Manual provision. y future military case in which 
the motion for suppression is granted will not offer an opportunity 
for a final decision on review; and it may eae a particular case 
where there is such gross prejudice by not granting a motion to sup- 
press that a review will be allowed. Except for the Manual provi- 
sion, there would appear to be no reason why such a motion could not 
be permitted and thereby align the law officer's power in this field 
with that of the federal judge insofar as suppression is concerned; 
it should not, however, extend to returning the property to the 
accused because it is believed the Jaw officer lacks authority to 
decide property rights. | | 

This concludes a comparison of the law officer's powers with 
“those ‘exercised. by a federal judge before trial. Next will be e 


sidered and compared those powers the judge exercises during trial. 


166 Federal. Rules of Criminal Procedure, Rule 41 
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CHAPTER IV 
COMPARISON CF TRIAL POWERS 
Powers considered in this chapter usually occur during the fed- 
eral procedure concept of a trial. In a general court-martial they 
may occur during the trial of the issues or before. 
FAIR TRIAL. Both the judge and the iaw officer are required 
to see that a person has a fair trial. Ina federal court tne juage 


ro 


1l 
has the power and the duty to control and direct the trial; >" ne must 


$ 
safeguard the rights of all the parties before nee he must be im- 


169 
partial both toward the defendant and tne government; and he is 


to give the defendant a fair triai regardless of any faults of those 
170 


represmting him. In comparison, the law officer, according to the 


Manual, is responsibie for the fair and orderly conduct of the pro- 
Dna i : so x 

ceedings., In commenting on evidence, his remarks should not extend 

beyond an accurate, fair, and dispassionate statement of what the evi- 


dence shows. He should not depart from the role of an impartial 


172 
judge. He must direct the trial in accordance with recognized 


procedure and in a manner so as to bring an end to the hearing with= 

out prejudice to either party. He mey avoid cluttering up the pro= 
ceedings with unnecessary, immaterial, or repetitious questions or issues. 
He must be careful to remain impartial and scrupvlously fair through= 


172 
cut the trial. 
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PRESIDENT OF 4 GENERAL GOURT-MARTIAT.. In a general court- 
martial the president has certain duties which are normally exercised 


1/4. 
by the judge of a federal court, The president sets the time and 


place of trial and prescribes the uniform to be worn; and he may con- 


17 
sult with the law officer as to the time the trial. commences, ? The 


gs 17 
law officer may also be consulted by counsel as to the time of assembly 


but apparently should not discuss a continuance with one counsel in 
~ 


1 | 
the absence 'of the other. | The president, as presiding officer of 
the court, takes appropriate action to preserve order in the open 


178 

sessions. ‘He shares this duty with the law officer, since the latter 
| 1/9 

initiates contempt proceedings, d and is responsible for the orderly 


120 | s i 
. conduct of the trial. The president Hey recess or adjourn the 


.court, subject to the recuest of counsel that a certain portion of the 
trial be completed first, which ruling roste solely with. the law officer 
181 

as an interlocutory matter. There is clearly | a distinction between 
a recess or adjournment on the’ one hand and a continuance on the other, 
the ruling on the latter being entirely vithin the law officer's dis- 
cretion. +92 Lastiy, the president is the spokesman for the court and 

e . “ 4 183 u . . 
. presides during closed sessions. in many respects he is like a 


jury foreman. 
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It may be contended that the law officer should assume those 
duties of the president which are not connected with court celibera- 
tions. But since the president is usually the senior military officer 
in the courtroom, it would not be consistent with military precedents 
for him to be subordinate to the law officer in these administrative 
matters. If the militery services as a policy were to utilize law 
officers senior to the presicent in rank, then the Manual should 
appropriately be changed in order to give full control of the trial 
to the law officer. However, under current practice, it is better for 
the law officer to retain only that power necessary to exercise con- 
trol during the trial when these administrative matters become inter- 
locutory in nature. 


DISQUALIFIGATION AF TUNE OR LAN TETIGER. Knowledge of certain 





facts relating to the issues on the part of the federal judge before 
trial commencement is not prohibited. It, of course, cannot extend 
sn .. i i | 

to bias or prejudice. The military rule in this respect, although 
the Code and the llanual are silent, does not appear to be unduly re- 
strictive. ina J. S. Air Force case, the law officer, who also was 
an assistent staff judge advocate, reviewed the pre-trial investigation 
for the purpose of faniiiarizing nimselî with legal issues that might 
develop during the trial. He denied that he reached any conclusion 
or hac any personal interest in the outcome. The Board of Review was 
of the opinion that such prior knowledge by the law officer was in- 

” > 3 7 A A . m 185 
sufficient to challenge the law officer for cause.” The U. S. Court 


184 C.J.S., Juäges, Sec. 93 
185 ACif 9429, Cavender, 17 CHR 938, pet. rev. den., 20 CIR 398 
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of Military Appeals has very recently considered the same factual 
186 


situation in United States v. Irv. The court expressed the opinion 
that the lau officer's reviewing the pretrial investigation and sumnar- 
ies of expected testimony prior to trial was not good practice because 
it is too close to a violation of the spirit of the Code and the lianual. 
to merit approval; but in this particular case the record did not show 
that the accused was harmed thereby. Consequently, it is believed that 
the law officer's conduct during a trial will be carefully scrutinized 
in the future when there is evidence that he has prior imowledge 

of the facts, but that, as in the federal courts, mere knowledgs..of 
certain facts before trial will not be of itself grounds for challeng= 
ing him. 

Personal disqualification by. the trial judge in a criminal court 
is his duty on his ow motion whenever he nas an interest in or is 
biased regarding a particular case tearing a closely related case 
or Bea presiding arter a particular case has been remanded does not 
in and of itself disqualify him; there must be an actual showing of bias. 

Personal disqualification of the law officer in the military is 
based on certain statutory reasons, such as being the accuser, a 
witness for the prosecution, investigating officer, or as counsel. 

The Manual goes further by stating as examples that participation in 
the trial of a closeiy related case, or upon a rehearing or a new trial, 


having first heard the case, are other circumstances constituting grounds 


for ng And the lav officer has a duty to disclose any 


en TI os ee oo oe eS ee ee 
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. è O 
possible grounds for challenge, 170 


The unqualified language of the ilanual appears to be unduly 
restrictive for a law officer to be subject to challenge for cause 
in an allied case or in a rehearing, particularly in view of the Code's 
provision that carts-nartiai apply when practicable the principles of 
law recognized in the trial of criminal cases in the United States 


o7 
191 Thus it would appear that a challenge of the 


district courts, 
law officer for cause based unon this Manual provision should be 
limited to the situation where there can be a showing of actual pre~- 
judice or bias on his part. Obviously the record would be subject 

to close scrutiny on review. Such a construction of the Menuel would 
then make the law parallel the federal rule and would also be practical. 
In one Army case, a Board of Review held there to be error where the 
same law officer sat at a rehearing after stating on voir dire that 

he could impartially anc faithfully perform his ative feat In follow- 
ing the Board of Review decision and the Manual, if a law officer 

were automatically disqualifiea by having served as such in an allied 
case, six accused tried separateiy would require six different law 
officers. 

Although there is a duty on the part of the law officer to make 
known possible grounds upon which he may be subject to omnes,” 
what should he do when knowing that he is prejudiced? Divulging the 
en reason to the count for its ring ca a chailenge mi ight ke 

ea = As an example, consider a situation Va the law 
190 United States v. Schuller, 5 USCHA 101, 17 CMR 101 1954) 
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ofiicer ose good reason to believe that the accused at some previous 
time had Zi property from him. 'erely telling the court members 
that he is prejudiced against the accused may be insufficient for then 


to sustain a proper challenge. Easier and more properly he should 
E 


wf 


disoualify himself forthwith in accordance with the civilian practice. 
PUBLIC TRIAL. A public trial is not extended in a federal 

court so as to allow the taking of photographs and the transmission 

of radio broadcasts. To prevent it Rule 55 of the Federal Rules of 

Criminal Frocedure was purposely incorporated in view of the diffi- 

culties E in some state courts. ^ public trial is a right 

_ which is guaranteed to = Cefendant in a federal district court by 


156 


the Constitution.” Any detraction from this right imoijies a preju- 


197 


dice which is practically impossible to prove by Girect evidence. 
But in the federal court, it is not necessary for the judge to admit 
spectators in ae Ds so as to overcrowd the courtroom and take 
the space ordinarily occupied by court officers, jurors, witnesses, and 
relatives and friends of the defendant 129 However, the judge may 
exclude youthful persons whose minds may be contaminated by the ex= 
pected evidence in the trial of sex Rial It has been held to 


be prejudiciel for him to excivde all persons excent members of the 


200 


bar, newsmen, end relatives of the defendant. The U, S. Supreme 


Court has decided that at Least counsel, friends, and relatives of 


the defendant should te permitted to attend the trial no matter with 
195 Cil 390142; Torrente, 21. GMR A 3 
196 U. S. Const., Amend. VI | 
197 United States v. Kobli, 172 F.2d 919 (30 Cirs, 1949 
BOG sia 
109 Ibid. mcr 
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O 
what the derendant may be meme È 


Admission of spectators in a court-mertial does not extend to 
photographing in or broadcasting from a courtroom. The Manual goes 
cne step further, hewever, than the Federal Rules of Criminal Proce-- 


dure by also excluding television.“ As for the exclusion of spec» 


tavors in a court-martial, the law officer is governed by the Manual .~97 
Tt states tnet as a general rule the public should be allowed to 
attend; but for security or other good reasons, it may be excluded by 
the convening authority. The mechanics for accomplishing this are not 
set forth. As a suggested method, the convening authority would notify 
the court when it meets. Since the convening authority with his assis- 
tants is in a better position to determine the need for security, 

his decision should unquesticnably be respected. In the case of "other 
good reasons", the law officer may ultimately bs the one to determine 
whether or not spectators should be excluded. This conclusion is based 
upon the decisions of the U, S,. Court of iälitary Appeals regarding 

the interferenze by the convening authority with the law officer's per- 


formance of duty, 204 


When the law officer is called upon vo rule on 
the exclusion of srectators, he should exercise care to do so in his 
own right, irrespective of any convening authority directive, in order 
that the record will show that he acted free from and did not release 
his power to the convening authority; in all »robability he will follow 


the. latter!s advice. 
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A recent case has been decided iv the U., S. Court of Military 
fppeals settling several questions regarding public trials in the 
E It involvea the offense of communicating obscene lan- 
guage over a telephone. The convening authority had directed that 
the public, except those whom the accused wished to nominate, be excluded 
from the trial; tne accused oojected and was overruled by the law offi- 
cer. In the decision, the U. S. Court of “ilitary ‘Appeals reviewed 
the civilian rule on public trials, including those federal cases 


heretofore discussed, Also cited were tuo state court decisions, the 


first holeing that it is permissible to temporarily exclude the public 
206 


if a small child cannot testify before en audience,” and the second 


being the notorious Jelke case in which tne press was improperly ex- 
+ . . e 207 m, en Hai ~~ se er. 

cluded in a vice trial. Tne U. S. Court of inlitar:: Appeals stated 
. =. e . eS . . . . . 

tiat the ¿anval provision: must be construec within strict limits 

ix it is to be upheld in the light of the sane Court's previous ruling 

on. 209 ~ 1 ~ 

on miiitary due process, It concluded that there haa been too 
great a restriction imposed by the convening authority and by the lav 
officer and that the accusea was entitled to heve siembers of the press 
in attendence. As dictum, the opinion cuoted Winthrop vho haa stated 
that, if the court determines, the nroceedings snali not be reported 
other than officially and embers of tie press could be prohibited from 


10 A u s 
taking mess the dictum went on to state that this rule could be 
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applied if matters of national security were involved. It is believed 
amarra $0 hold a trial with persons in: attendance not properly cleared to 
handle security matters. ” >. 

Although most newspapermen are loyal and would be willing to 
respect regulations concerning classified material, any particular one 
of them desiring to profit with a “sccop" could be tempted to divulge 
the information developed at the trial--and without the benefit of 
notes. Also there are undoubtedly correspondents whose political 
interests are contrary to those of the United States. Selection and 
admission of those who could be trusted, although possible at the 
supreme command level, would be almost impossible in the field where 
the court-martial would be sitting. In addition to the security 
question, which the court ieft undecided, there also was the problem 
of who, the convening authority or the law officer, makes the final 
determination. In the Brom case, there was no need to determine 
this issue. However, law officers are reminded to make their owm in- 
dependant ruling so as not to surrencer power to the convening autnority. 

It woulc seem that the safest course for a law officer to 
follow at this time would be: (1) close the court upon motion in se- 
curity cases, but only during such portions of the trial as necessary 
to receive the classified evidence, even though the accused objects; 
(2) close the court for any other reason while receiving evidence only 
upon the accused being given a specific opportunity to object; (3) 
remove youthful persons from the courtroom only while immoral testi- 
mony is being received; and (4) admit at least counsel, relatives, 


and friends of the accused in (2) and (3). 
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CHALLENGES, Prospective jurors may te challengec for cause 


WA dy a t, 


by the parties to a criminal. proceeding in the feaeral court system, t 


It is a serious duty of the court to determine the question of bias 
on the part of a juror; it has broad discretion in carrying out its 
° duty. 212 This discretion extends to the guestions asked of jurors; 


its decision will not be disturbed in the absence of a clear show=- 


‘alae id , ar 
"ing of abuse. Under the Rules, the court may permit the defendant 


or his attorney and the attorney for the government to examine pros= 


214 


pective jurors; or the court may examine the jurors itself, ER 


the court conducts the examination, it should perrit the defendant 


and the government attorney to sunplement the exemination as the 


2 l 
court ceems proper. The court itself may excuse a juror for cause.“ 2 


4 . e . e 216 2 e 
There is a provision for alternate jurors © to prevent mistrials 


due to the subsequent disqualification or inability of a juror to 


complete his duties, +? 


In the military certain reasons for challenge are automatically 


ES een 
disqualifying. ‘©’ There are also others which may be sufficient 


| 219 
grounds for sustaining a challenge for cause. For instance, the 
fact that a member of the court will be a witness for the prosecu= 
tion.is an example of the former, whereas the fact that the member 


participated in the trial of a closely related case is an example of 

211 Federal Rules of Criminal Procedure, Rule 24 

212 Dennis v. United States, 339 U. S. 162 (1950) 

213 Speek v. United States, 161 F.2d 562 (10th Cir., 1947) 
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215 Yarborough v. United States, 230 FP.24 56 (4th Cira, 1956) cert. 
den., 351 U. 3. 969 
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the latter. Contrary to the federal judge ruling upon the qualifica- 
tion of a prospective juror who has been challenged for cause, the 
court members in a court-martial vote upon whether or not a chalienge 
for cause should be seven?” This appears even to be true where 
it would be illegal under the Code for the member to serve on the court. 
The law provides for the ruling on challenges for cause being decided 
by the court members; there is no reference to the law officer having 
anv power in the matter. 

In a recent decision by the U, S. Court of Military Appeals 
it was held that the lav officer himself could challenge a court mem 
ber for ee In that case, after prosecution evidence had begun, 
a court member stated that he believed he had sat as a member on the 
trial of a closely related case. The law officer excused the court 
member subject to objection by any member of the court. Wo member of 
the court objected buitthe defense counsel took issue arguing that he 
would prefer the member sit on the court. 

The opinion held that, since a member generally could be excused 
after arraignment only uocon challenge for cause under the Code, it was 
apparent that the law officer excused the member on the basis of 
challenge, and that, although he ruled on the challerge subject to the 
óbjection of any member, it was error. It further stated that there 
was no cleim and the court could discern no likelihood that the pro- 
cedure improperly influenced the remaining members of the trial court 
or prejudiced the accused in any substantial right. ‘A majority of the 
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court were of the opinion, while discussing challenges, that a member 


'* could only be rerioved after a vote by the court in conformance with 


“ Articles 51(a) and 52 of the Code. Chief Judge Quinn, who wrote the 


opinion, was in the minority when he stated that it was an empty ritual 
for the court to take a formal vote when a member must be excused, 
However, the court concluded that the law officer had a right to chal- 
lenge a court member for cause on his own motion, either during the 
regular challenging procedure or during the triel of the issues. 

It is unfortunate that the other judges did not agree with Chief 
Justice Quinn in his empty ritual concept. If the law officer were 
allowed to rule on challenges, he would be able to prevent the court 
from making an erroneous decision, particularly in regard to the first 


222 These reasons are that 


eight reasons for challenge in the Manual. 
the prospective member is: (1) not eligible to serve, (2) not appointed, 
(3) the accuser, (4) a prospective prosecution witness, (5) the inves- 
tigating officer, (6) the person who acted as opposing counsel, (7) 
upon rehearing or new trial a member which first heard the case, and 

(8) an enlisted member of the same unit as the accused. At best the 
law officer could only recess and notify the convening authority if 

the court erred in deciding the challenge; otherwise his only solution 


would be to declare a mistrial. Anā these remedies might also be his 


only recourse if the court ‘erroneousl decided a challeng ‘e for cause 


= based on a reason other then the first eight Manual grounds. 


The decision by the U. 3. Court of Military Appeals treated the 
field of challenges regardless of when made 3; there is no indication 


222 par. 62f., MCh, 1951 








as to whether it was done purposely or inadvertently. This too was 
unfortunate because the decision was in part based on Article 29(a), 
which states in effect that a member shall not. be absent or excused 
after arraignment except for physical disability, or as a result of 
challenge, or by order of the convening authority for gaod cause. 


The Code is silent on the question of excusing members before arraign= 
228 





ment. The iianual states that a member of the court shall not be 


absent during the trial except for physical disability, as a result 





of lens or by order of the convening authority ^ Tt is noted 
that this provision paraphrases the statute without defining what is 
meant by "trial", The ifanual provision continues by stating that a 
member should notify the convoning authority if ne believes there are 
reasons he should not sit on a particular case as enumerated in para- 
graph 62f (dealing with grounds for challenge). 

As for the procedure to be foilowed for relieving court men- 
bers between the time the court first meets and the arraignment, it 
has heretofore teen considered treat the challenge route is the only 
method. Such chalienge wouid depend upon the voluntary disclosure of 
grounds for challenge by the court members, the lat officer, or coun- 
sel, as well as other grounds developed on voir dire. But there may 
be a latent power residing with the law officer which is not readily 
apparent, based upon the following reasoning. The Manual provides that 
the law officer or a member who is subject to challenge because of one 


of the foregoing enumerated eight reasons as contained in par. 62f 


288 Met. 29(a), UCHI 
224, Bar. ¿1Ce. 10M, 1951 
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shall be excused forthwith,” The !ianual is silent as to who will 
excuse him. Further, in United States v. ¿Llener6 the U, S. Court 
of Military Apvreals, while discussing the power to excuse members from 
sitting on a case, said, 
u - seo no doubt is entertained that a convening authority 
may validly delegate to his staff judge advocate, to the 
president of the courtemertial, or to any other impartial 
official person, the nower to excuse appointed court mer= 
bers for good cause. Under this grant of power, the are 
proval of an excuse submitted by a member would import 
a genuine exercise of discretion as to the existence of 
other official duties, or similar circumstances, which serve 
to raise a conflict with prospective court service." 
This quotation, particularly since it is fovnd in a case involving the 
failure of all court members named in the appointing order to attend 
the commencement of the trial, would seem to be applicable to those 
situations arising before the court convenes. But need it be so 
limited? Merely. by extending to the law officer the power to excuse 
members for good cause, there is nothing in the Code or the Manual 
which would preclude him from so acting prior to arraignment. To 
. : 2 : g 
conform with the language in the Allen case, 27 the convening authority 
could delegate to the law officer in the appointing order power to 
excuse members for cause. For instance, assuming that a member of the 
court states that he has already formed an opinion in the case, the 
law officer could excuse the member for cause without there being a 
challenge. Anā if a party had challenge the member for cause, the 
law officer could still take the initiative, basing his action on his 


power to excuse rather than make a ruling on the challenge itself. 
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Whether or not he would excuse the member then would be discretionary 
with him; if he failed to excuse due person, there would still exist 
the right to have the'court members no” if the chellenge should 
be sustained. Support for this poieni may be found in Judge Lati- 
mer's article in the Temple Law A in which ie said, while 
discussing the apparent legano regia ano dd a — member, " eee the 
law officer may excuse the member forthwithn 228 Thissprecedtire 
would be more in keeping with the Congressional and the U. S. Court 
of Military Appeals intent to have the law officer serve as nearly 
like a federal judge as possible, rather than narrow his powers as 
the Jones case seemed to dos??? 

CONTEMPTS, Both federal courts and courts-martial have the power 
to punish contempts, but the procedure is quite different. In the 
federal court-a ccntempt may be punished summarily by the judge if he 
certifies that he saw or neard the conduct which is the basis for the 
contempt, and that it was committed in the presence of the court. 70 
Other types of contempts may be punished but only after notice and, 


231 


if Congress so provides, a jury trial If the contempt involves 


disrespect toward or criticism of the judge himself, he is disqualified 


from sitting.” This rule was derived from Cooke v. United States 


which concluded that the judge should step down from the bench and 
arrange for another judge to preside over the contempt proceedings. 


But he should not allow himself to be driven from a case. Trial by 

228 A Comparative Analysis of Federal and Military Criminal Procedure 
29 Temple L. Q. 1 (1955) 

229 United States v. Jones, 7 USCHA 283, 22 CIR 73 (1956) 

230 Federal Rules of Criminal Procedure, Rule 42(a) 

231 Federal Rules of Criminal Procedure, Rule 42(b) 

232 Thbide . 

233 267 U. S. 517 (1924) 
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‘another judge prevents ‘any. “chance” of unfairness when misconduct of 


nee 


the judge has been alleged, A.judge, in his discretion, may vostpone 


the summary proceedings until after the trial of the case in which ile 
contempt occurred, 7? 
A court-martial may punish any person for contempt who uses any 
, Manacing words, Signs, or zestures in its presence or who disturbs 
its proceedings by .any rio. or disorder. 236 Other types of contempts 
such as the failure to obey a subpoena, are referred to a federal dis- 
trict court. 2?” 

For direct contempts, the type which a court-martial may punish 
for conduct in its presence, the drafters of the Manual considered 


the question to be inter sc A The ilanual itself sets forth 


23? Tt provides 


the method of proceeding whenever a contempt occurs. 
for the offender being given an opportunity to show cause why he 

should not be held in contempt. Then the law officer treats the matter 
in a preliminary question as to whether or not the person should be 
held in contempt, and, in doing so according to the Manual, disposes 

of it similarly as he would in the case of a motion for a finding 

of not guilty. Thus he makes his ruling subject to the objection of 
any member of the court 40 If his ruling:or the determination of the 
court is adverse to the party, the court then in closed session 


234 Schmidt v. United 1 States, load 294, 308 (6th Cir., 1940) 
235 Sacher + Ve United _States, 343 U. S. 1 (1952) 
236 Art. 48, UCMI 
237 Art. 47, UCI 
. 238 Legal and Legislative Basis, MCil, 1951, p. 107 
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determines whether or not to convict, with the concurrence of two- 
thirds of the members being required, 4 The Code does not pre= 
scribe the procedure bywhich a person shell be held in contempt. 
Other than challenges, which are decided by the court, there are only 
twq instances when, according to the Code, the ruling of the law officer 
is not final: in a motion for e finding of not guilty; and in a ques= 
tion regarding the insanity of the sccused, 4° On all other inter- 
locutory questions his ruling is final and binding on the court. 
The drafters of the Manual thus adopted in contempt procedure 

a nethod of ruling which is not final by the law officer even though 

it is an interlocutory question, lay not the Manual provision be 
considered contrary to the Code? Possibly so, in view of the permissive 
Code provision for the President of the United States making courte 
martial rules, so far as he deems practicable, which shall apply the 
principals of law recognized in the trial of criminal] cases in United 
States district cima” and in view of Rule pta) which provides 
for surmarily contempt punishment by the judge. The Manual, therefore, 
is the chief bar to the law officer acting in the same manner as a 
federal judge in a direct contempt. This may be a natural inheritance 
from previous armed forces court-martial procedures. Also tne franers 
of the Manual could not have foreseen the law officer's rise in power 
as a result of the Court of Military Appeals! decisions so as to place 
him wherever possible on a level with the federal judge. They may 
a MOSS ISS e a 
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also have been bothered by the fact that the law officer does not have 
any sentencing powers, although, like the judge, he has fact finding 
powers regarding admissibility of evidence. This could lave been 
possibly overcome by giving the law officer power to determine whether 
or not the offender is in contempt and giving the court members the 
power to sentence. And it may be difficult for a test case of the 
Manual procedure reaching the U. S. Court of ifilitary Appeals due to 


the limited review prescribed for contempt proceedings (convening 


è 


authority only).*4? The test may in the future arise where a law 
officer either purposely or inadvertently rules on a contempt question 
cae referring it to the court. Then on appeal of the case in chief 
e its own merits, the high court.may discuss this particular point. 
Case history in the military under the new Code on this point is nil. 

Also in doubt in the military is the procedure which should be 

followed if the contempt involves a personal attack on either a member 
of the court, the entire court, or the law officer in the presence 
of the court. If the law officer were to make the final ruling in a 
contempt, the situation would be simplified; but under the present 
dna of hearing a noli O it might be necessary, in conforming 
vith the federal rule, 47 for the person or persons under attack to 
withdraw from the contempt hearing and ailow the remainder to decide 
this interlocutory issue, with the appointment of additional temporary 
personal if required. 
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CONTINUANCES. A continuance may be granted by a federal judge, 
but the decision is within his discretion, and, in the absence of a 


showing of prejudice, it will not be disturbed on review.” It appears 


that.the party requesting the ES must have been diligent, 2 


250 


not responsible for the needed delay, and that denial will probably 


251 


effect the result of trial. There must be a clear showing of abuse 


of discretion for there to be any relief on E 
In the military, the ifanual provides for a postponement, which, 
although similar to a continuance, occurs before trial as the. result 
of: an agreement between counsel and the president of the court, with 
the latter being able to consult with the law officer as to its neces- 
sity. 9? The inconvenience of meeting for a formal continuance is 
thus avoided. The ilanual also provides for requesting before trial 
254 
a continuance from the convening authority. " After commencement of 
the trial, the Manual. provides, in conformance with the coan that 
a continuance may be granted by the court in its discretion upon the 
showing of reasonable cause.200 This discretion is not reversible 
257 
unless abused to the prejudice of the accused. These lianual pro- 
visions follow the federal rule. 
co 
In United States_ve Knudson, “°° the law officer granted a continue 

ance pending the receipt of a revly from a communication sent by the 

246 Finnegan v, United States, 204 F.2d 105 (Sth Cir., 1953) 

249 Burton v. United States, 175 F.2d 960 (5th Cir., 1949) 

250° Cyc. Fed. Proce, Sec, 45.01 et seq. 

251 United States v, Bronson, 145 F.2à 939 (2d Cu 1944) - 

252 United States v. Yager, . 220 F.2d 795 Uta Gi, 1955) 
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. accused to the Secretery of the Navy reouesting that he not be tried. 
Tne convening authority directed that the trial proceed and criticized 
. the law officer for having exceeded his authority. The U. S. Court 
of Military Apreals stated that the convening authority's intervention 
was illegal and discredited the law officer in the eyes of the trial 
court. fithough there is no quarrel with the decision in respect to 
the determination that the convening authority should not interfere 
with the law officer's ruling, it is unfortunate that the rule of law 
was based on this particular set of facts. It is believed that the 
ground for the continuance was not valid and Judge Latimer's dissent 
on this point is favored. 

TREATMENT Of VTINESSES. In toth types of courts this subject 
is important. liithin the federal criminal system the judge has a duty 
to see that the case is properly presented in such a way that it is 
uncerstood by the jury, and to do so, he may question witnesses in 
order to elicit further information or to clarify the faota He 
should confine testimony to relevant matters and question witnesses? 
so that all the truth is brought out in a nonprejudicial way to obtain 
justice. He has broad discretion in allowing the recall end cross- 
examination. He may thus control unnecessary humiliation of a un 
He should not indicate any personal feeling in his examinati on of wit- 
nee lin end and impartial to both the oa ‘ament anc 


the defendant. ade The judge may call witnesses, but ds Me is 

259 United States Ve Beer 195% F.2d 583 (2d ze 1952) cert. 
der. DU 109.896 

260 United_States v. Stoebr, 100 Fed. Supp. 13 (LD Pae, 1951) aff'd., 
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263 
considered undesirable. In his disretion he may call a particular 


264 
witness and allow both sides the opportunity to cross-examine hin. 


Before a courtemartial, the Manual permits the questioning of 


265 


witnesses by the law officer and the court members.” The questions 


must retain within the bounds of cross-examination itaterial, if the 
accused is questioned, but in the case of any other witness new 


matter may be brought up, subject, of course, to objection and further 
aL. 


i s 266 m 

cross-examination. Aithough the lianuel allows a broad cross=— 
examination of witnesses, the law officer may prevent repititious 

n ‘ a à u 2 
questioning of a discrediting type through inuendos anc insinuations. 
But he cannot limit the cross~examination of a witness merely. because 

i =. s e - . eb s > 268 + o e 

proof of prior misconduct is not in hand. Ee may permit the cross- 
examination of the accused about his prior: misconduct as a matter 


269 
within his discretion. Limiting the cross-examination of witnesses 


270 
is within his discretion, but it has teen stated that he should 


271 


allow a wide latitude. The law officer may ouestion a witness to 


272 
develop facts as long as he does co in a fair and impartial way. 


But it is error for him to cross-examine a witness like a prosecutor 
while trying to impeach a witness, introduce new material, and attempt 


to discredit the defense theory after there has been a thorough examina- 

263 Krogmann v. United States, 225 F.2d 220 (6th Cir., 1955) 

264 United States v. ¿iarzano, 149 F.2d 923 (2d Cir., 1945) 

265 Steinberg v. United States, 152 F.2d 120 (5th Cir., 1947) cert. 
Gene, 222 U. S. 808 

266 par. 149b (3), iC), 1951 | 

267 United States v. Long, 2 USCHA 60, 6 CIR 60 (1952) 

268 United States v. Berthiaume, 5 USCIIA 669, 18 AR 293 (1955) 

269 United States v. Hutchins, 6 USCHA 17, 19 CIR 143 (1555) 

270 ACi 11127, Perrish, 21 CIR 639, reviewed but rot discussed, United 
States v. Parrish, 7 USCHA 337, 22 CIR 127 (1956) 
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272 United States v. Berry, © USCMA 638, 20 CHR 354 (1956) 
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tion by the trial counsel. The sane rule also applies to questior- 


ing by court merbers, and the law officer nas a duty to control the 


proceedings so as to prevent it. /4 


The Manual provides for the calling of witnesses by the court, 2/9 
but -does not state what is meant by the "court", ie, the law officer 
or the court members. The power of the latter in regard to cailing 


Witnesses has been consicered by the U. S. Court of Lülitary áppesls 
276 el 

' in the Parker case. There, the court had closed for the consicera— 
tion of the findings only to reoper and request additional evidence 
along certain lines. The defense claimed this action by the court was 
tantamount to a finding of not guilty and so moved. The motion was 


overruled, certain witnesses were recalled, and the accused sube 


sequently found guilty. The U, S, Court of Military fopears, mindful 


- 


of the provision in the procedural guide of the Manual that whether or 


not: a witness shouid be calied is subject to the final determination 


277 
of the lav officer, and the Code provision that the law officer's 


278 


ruling is final on interlocutory questions, concluded thar. 


a court-martial has the unrestricted right to call for further witnesses 


subject only to the law officer's aetermination of admissibility." 
fnd it held this rule to exist even though the court members had 


retired to consider the findings. The opinion further stated that 


273 Ñ.CM 56 00575, Ostorne. 21 CUR 556 | 
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the court ut not desert its role as triers of fact to join the ranks 
O 
of pre ee citing the Smith case,” ‘ 


2€0 
In the United States Ve Salley, the court indicated a desire 





to see certain medical records concerning the accusec. The law officer 
stated that the records probably would be inadmissible, but that any 
person on physically examined the accused could be called as a vit- 
ness. After further discussion, the court withdrew its request. Mm 
appeal, it was contended that the law officer insufficiently advised 
the court of its right to examine records and call witnesses in connec- 
tion with the physical and mental condition of the accused. The 

U. S. Court of Military Appeals held that the law officer did no 

more than indicate how he might rule concerning the admissibility of 
the medical records and nointed out a more ate method of 
cbtaining the desired information. Further, the court reiterated 

that a court-martial has an unrestricted right to call for further 
witnesses, subject only to the law officer's determination of admis- 
sibility. 

On its face the avove discussed opinions would appear to detract 
rather than add to the power of the law officer because of the "un- 
restricted right" language contained therein. But being able to "cail" 
for a witness is one thing; allowing the witness = testa? is another. 
And the qualification that such testimony is subject to the law officer's 
ruling on admissibility weakens the power of the court members even 


more. For instance, if a court member asks for a certain witness to 


279 United States v. Smith, 6 USCMA 521, 20 CMR. 237 (1955) . 
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be called to give particular testinony, the law officer might be 
able to determine immediately that such evidence would be irrelevant, 
and so rule, thereby obviating the necessity of even having the witness 
appear in court. It certainly should not be required that the witness 
take the stand and then have all his testimony ruled inadmissible 
because of irrelevance., Such progedure would merely be an empty 
ritual. But the lav officer must proceed warily in this area. So 
in conclusion, these decisions probably do not actually detract 
from the law officer's pover at all, but only stand for the rule that 
a court member may have an unrestricted right to have a witness called 
or recalled; and this to be true even though the court has closed to 
vote on the findings. Since the Manual does not specify that the law 
officer may also call witnesses, these decisions may also stand for the 
position that he has the same power, because it would be difficult 
to rationalize that the court memoers possess it but the law officer 
does not. However, he should proceed most carefully so as not to: 
depart from his impartial position and become a partisan advocete. 
The povers of the judge and the lav officer in their treatment of wite 
nesses appears, therefore,to be abcut the same. 

MISTRIAL. motion for mistrial is recognized in the federal 
courts as appropriate, although there is no mention made of it in the 


Federal Rules of Criminal Procedure. It is used to discharge a jury 
} 


to prevent the defeat of the ends of justice.” If a juror is with- 


drawn, the use of alternate jurors prevents the need of declaring a 


8 
mistrial.” È The military may accomplish the same result by having 


281 Scott v. United States, 202 T2d 354 (D.C. Cir., 1952) cert. den», 
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282 Federal Rules of Criminal Procedure, Rule 24(c) 
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more than the minimum number of five members hear the particular case. 

in federal trials, but not so much so in the military, newspaver arti- 

cles reaching and influencing the jurors have presented a problem. 

‘whenever the judge becomes aware of information which may be the basis 

for a mistrial, it is his duty to ascertain if the jury or the member 
. “ 282, 

has been influenced therety. 


Another basis for a mistrial is improper remarks or conduct by 


» 


26 
counsel. i Coument by the prosecutor on the presentation of the 
defense to the effect that an alibi is "lousy" has been held insuf- 
ficient to show an abuse of discretion when the judge refuses to order 


x « . = 286 . . . . « 
é mistrial. Improper examination or cross-examination of a witness 


a 


207 
may be grounds for a mistrial if it is prejudicial. there vhere 


ere improper questions asked of the defendant, there is no ground for 


a o a “ e e e e e 288 
a mistrial where an objection to the cuestioning is sustained. 
J A 8 


Granting a motion for a mistrial rests within the discretion of the 


feo; 257 


Until recently the militery had believed only the convening 
O 
authority had the power to declare a mistrial. Before the Code, the 
term mistrial e: aisea in certain military law text books, out its use 


was in connection with discussions of nima jeopardy’, 274 and not as 
282 Briggs v. United States, 221 F. 24 636 (6th Cir., 1955) 
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to whether the court itself could declare a mistrial. The aspect of 
the law officer having such power was first raised before the U. S. 
Court of Military Appeals in United States v. AS In that 
case, the gr of the court made improper remaris cue to the 

fact that sa prosecution's case was badly prepared. The convening 
authority subsequently withdrew the case from the court and referred 
it to another. The Court of Military Appeals thoroughly explored the 
conduct of ni the Law officer, and the convening authority. 
it leaned heavily on the federal practice in its decision that the 
law officer has the power to deciare a mistrial. But whether or not he 
shares this power with the convening authority is still in doubt. 

This conclusion is reached because the late Judge Brosman, who wrote 
the court opinion, believed that the primary power rested with the 
convening authority and reluctantly agreed with the other two esse 
o? the court that the law officer also could declare a mistrial. 

Chief Judge Quinn was of the opinion that the law officer was the only 
one with the power, Judge Latimer believed that both could exercise 


293 


it. In United States v. Richard, the same court composed of Chief 
Judge Quinn aa Judge Latimer, sasa that a mistrial was tne proper 
pi me of a situation wrere one member of the court makes 
“certain prejudicial disclosures to the other court members when stating 
the grounds upon which he himself is subject to challenge. Since 

Judge Ferguson, who was appointed to the vacancy left by the late 

Jucge Brosmen, did not participate in the decision, there is at present 
still doubt as to whether the power is exclusive or shared by the law 
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officer with the convening authority. 

Another point of interest is raised by a statement by Chief 
Judge Quinn in the Stringer ses in which he said, " sme it the 
law officer improperly grants a mistrial, his ruling may then be sub- 
ject to review by the convening authority under the provisions of 
paragraph O7f of the Manual ..." The cited Manual paragraph states 
that a convening authority may return a record of trial to the court, 
if he disagrees with the action of the law officer, with the direction 
that the court reconvene and reconsider its ruling. It further states 
that if the difference of opinion relates to a matter of law, the 
court will accede to the views of the convening authority; but if the 
disagreement extends to issues of fact, the court will use its sound 
discretion upon reconsideration. Whether or not a mistrial should 
oe declared is believed to fall in the factual category so thet the 
convening authority may not overrule the law officer and direct that 
he proceed with the trial. 

As has been stated oz and recognized by the. U. Se Court 
of Military a the granting of a motion for a mistrial rests 
within the Ciscretion of the trial judge; it is subject to review only 
when the discretion has been abused. In United Svates ve Knudson, 
where the convening authority addressed a letter to the law officer 
stating that he had abused his authority in granting a continuance, 
the U. S. Court of Military Appeals kelc that the convening authority 
illegally interfered with the law officer's decision. Similarly, 


~n æ Un e ë = REP un un um NEE us "un "ws em UD I NS‘ a i 0 i SS ee es eee eu «am 


294 United States v. Stringer, 5 USCMA 122, 17 CUR 122 (1954) 
295 Wiltsey ve United States, 222 F. 2a 600 (4th Cir., 1955) 
296 United S States v. Richard, 7 USCHA 46, 21 CMR 172 (1956) 
297 4 USCMA 587, 16 CHR 161 (1954) 


61 


returning a record of trial to a court, the convening authority, when 
Girecting reconsideration of the ruling on a mistrial, may, in effect, 
be stating that the law officer abused his discretion. Consequently, 
although it seems settled that the law officer has the power to grant 
a mistrial, the question of its finality and exclusiveness is still 
in doubt. | 


INSTRUCTIONS. Prior to deliberating, instructions must be given 


298 


to the jury by the feceral judge and to the court members by the 


me 299 ; “a ; y 
law officer, ihe requirements differ somewhat. The federal judge 
should be furnishec desired instructions in writing at the close of 
the evidence, and he informs the parties prior to argument of instruc- 


tions he will give. Error cannot te assigned unless objection is made 

PP. ; ; | E mn 300 

to the particular instruction, stating clearly tne grounds therefor. 

Failure to submit requests timely for instructions is ground for not 
mo. 301 Ma: i 

considering them. But it is error not to rule on each instruction 

di 302 ~% . Lo . > 
requested. The reason for the objection is to inform the court 
o> error or omission so that it may be corrected. > Rarely will a 


trial court's judgment be reversed for failing to give instructions in 


the absence of a seasonable request or exception, and then only if it 


304, 


constitutes a basic and highly prejudicial error. 
In the military, the Code in general provides for the iaw officer 


giving instructions on the elements of the offense charged, burden of 
298 Federal Rules of Criminal Procedure, Rule 30 
SALA U 
- 300 Federal Rules of Criminal Procedure, Rule 3C 
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proof, presumption of innocence, and reasonable doubt, According to 
the aa 2. requested instruction should be in writings But the 
courtemartial system does not provide for the waiver approach whenever 
there is a failure to request an instruction, unless it is minor in 
nature; on the contrary, the burden has been placed upon the law officer 
to assure that all reasonabie instructions are given to the court, 
This field probably has been the greatest source of trouble for law 
officers, ourt ~liartial Reports are replete with cases which discuss 
instructions because they were either not given, or they were erron- 
eously given. Due to automatic review and appellate procedures, to- 
gether with the critical attitude of the Court o Military Appeals, 
the percentage of cases in which a petition for review has been granted 
by the latter may appear high. There is no need to review all cases 
here; it should suffice to say that the law officer is required to 
instruct as fully as a federal judge, probably more so in view of 
possible reversal on automatic review. 

JUDGE AND DAW OFFICER COMMENTS ON EVIDENCE. Commenting on the 
| evidence by the judge prior to the jury considering the verdict is 
permitted in a federal court. He can generally offer his opinion 
regarding ‘the facts, the weight of evidence, and the guilt or innocence 
of the accused, provided the jury is clearly instructed that they are 


306 307 


the sole triers of the facts; not to do so is reversible error. 


fny opinion he gives must be based on cas Improper comment by 
205 pam 736 , «HOM, 1951. Ai è: 
306 Wheatley v. United States, 159 F.2d 599 ne: Cire, 1946) 


307 Petro v. United States, 210 F.2d 49. (6th Cire, Loi 
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the judge is not necessarily cured, however, -by: instructing the jury 
y . È 0 
that they are the only ones to deternine the facts. 4 The judge is 
È | 10 
allowed considerable ÓN but his remarks must be carefully 


311 
guarded and not argumentative, He shoul, in any comments he 


7 
makes, state the evidence which is both favorable and ma 


| e 
end not just the evidence of sui” He may comment on the weakness 


of certain evidence offered by the aaa Bi The judge cannot take 


2L 


the issue of a fact from tne jury, nor can he instruct them to find 


u a 316 - er 
a certain fact against the defendant.”” The province of the jury is 


not invaded if instructed that the defendant is guilty if they find 


the facts to be those to which tne government witnesses testified.” 


He may express an opinion oF guilt but skould do so only when the facts 


315 
essential to the proof of guilt are undisputed. The judge may, 
| | 29 
but is not required to, summarize the CAIO he should charge 


320 


the jury that they should consider all the evidence in the case; he 
= e . 2 3 321 s . 
is not required to comment on every bit of evidence; and if re- 


quested he should instruct the jury concerning the legal effect of 
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a. 322 
certain evidence, He does not pass to the jury issues of fact as 


to competenc yof evidence for their consideration of its admissibility 


rl ente vai 
prior to their judging its value. 


The military rule governing the law officer's comments and 


summarization of the evidence is contained in the Manual and appears 
324 
A 


in its text to incorporate the federal decisions as cited above. 
The provision states: 


"In summarizing or commenting upon the evidence, the zaw 
officer should use the greatest caution to insure that his 
remarks do not extend beyond an accurate, fair, and dis 
passionate statement of what the evidence shows, both in 
behalf of the prosecution and the defense. He should not 
depart from the role of an impartial judge, or assume 

the role of a partisan advocate., He should not assume as 
true the existence or nonexistence of a material fact in 
issue as to which the evidence is conflicting, as to which 
there is dispute, or which is not supported by the evidence, 
and he should make it clear that the members of the court 
are left free to exercise their independent judgment as 

to the facts." 


In several cases the U. S. Court of Military Appeals has closely scru- 
tinized corments on the evidence by law officers. Instances where 


the law officer has characterized procedure as "gobbledygook" when 


po 


endeavoring to end hageling over leading le explained to 
the court members that he had determined there to be a prima facie 
case upon overruling a motion for a finding of not ee commented 
upon the testimony of the accused that the latter's description of the 


method in which he used a knife amounted to a judicial confession of 


327 
aggravated assault as a lesser included offense of that charged, 


322 Jarabo v. United States, 158 F.2d 509 (1st Cir., 1946) 
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and in an instruction stated that the accused "may have been intoxi- 
cated" where there was evidence of ee a are examples of 
cases reviewed and discussed, but not reversed. In all instances 
the reviewing court recognized the discretion of the law officer to 
comment on the evidence, provided the court members are clearly in- 
formed that they are the sole triers of fact. There can be no dis- 
tortion, undue emphasis on selected evidence, or additions thereto. 
In comparison with the federal judge, the law officer mey likewise 
comment on evidence, but it appears that he may be more limited in 
how far he may go because of the U. S. Court of Military Appeals 
close NEU hiess over the subject. 

This concludes a review of powers exercised by the judge and 
the law officer during the trial of the issues. The next phase will 
be that concerned with powers they exercise after tne verdict or the 


findings. 
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CHAPTER V 
COMPARISON CF POST TRIAL POWERS 

Moving into. the procedural area of those things that transpire 
afver the verdict in a federal court or after the findings in a courte 
martial, further similarity is found. The judge in the federal court 
awaits a report from a court representative concerning the defendant 
after which he sentences him. in the court-martial, matter in agrra- 
_ vation, extenuation, or mitigation is heard, together with data of the 
accused's previous record, and then the court members assess the sen- 
tence. There are two areas in which the judge may act that can be of 
interest in the military: polling and a motion for a new trial. 

POLAT. A jury may be polled in the federal courts. Under the 
Federal Rules of Criminal Procedure, Rule 21(d) restates the previous 
existing Law, 299 The judge determines the manner ia which the jury 
may be polled”>-- and may hear the statements of jurors that the ver- 
dict as announced in court is not the same as the one upon which the 
Jury decided. However, the verdict of the jury cannot be impeached 
so as to show that it was gainec in a particular manner, except to 


333 


reveal corruption or outside influence. Ti appropriate, a new trial 


334 | 
77? The 


Nay be granted in the diseretion of the trial judge, 


Polling tae cours is unmow to militar lar, cited case 


states that the court acts as a unit and its decision is thet of the 


Tr: ed, Note of Advisory Committee, Rule 31 

331 Shockley v. Inited States, 166 F.2d 704 (9th Cir., 1948) cert.cen., 
954 U.S+850 

332 Young v. United States, 163 F.24 187 (10th Cir., 1947) cert.den., 
o2 Ua. 770 
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334 United States v. Feinberg, 140 F.2d 592 (24 Cir., 1944) cert. 
den., 332, U.S. 726 
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unit rather than the individual members, It is believed thet there 

is a more fundamental reason. In a jury trial, the jury votes to con- 
Vict or acquit the defendant; in either event, the decision of the 

jury is unanimous. Provision is made for hung juries, if the jurors 
cannot agree, in a court-martial at least a two-thirds secret majority 
is needed to convict an ata only in the situation where the 
Ceath sentence is mandatory is unanimous concurrence reaume 

As a result, the hung jury concept does not exist in the military. 

But, instead, there is sometimes the problem of senior officers 
influencing juniors on the courtemartial. if the junior knew that 

he might be required to disclose his vote when the court was polled, 

he would be more reluctant to cast an incependent and uninfluenced 
vote. This type of improper influence does not exist in tne jury 

room, although personal infivence or persuasion is usually present. 
Because of this possibility of seniority influence, the secrecy of the 
military ballot must be maintained. Two slight exceptions, if carerully 
and properly administered, may be possible. The first deviation may 
arise if the defense, upon conviction, desires to inquire fron other 
court members, and particularly the junior member since he counts the 
votes, +99 if the announced finding coincides with that as decided by 
the court. This, of course, does not amount to a poiling of the 
individual members as to how they voted, ‘nother slight deviation 


might be allowable where there can be shown that the members of the 


court were influenced by outside interests, Otherwise, the vote of 


236 tie b2lad(2)5UC0HJ 
LT bs 52 (1) VOM 
335 Par o 744(2), MO, BI 


the individual court members should not be divulged, 

_NGW TRIAL. A new trial is a term employed by the federal courts 
anc. the military, but each have given it different meanings. In the 
appellate channels of the federal courts, the defendant may appeal to 
a circuit court of appeals or to the Supreme Court. Such an appcal is 
at his own expense. In contrast, the military offender may submit a 
brief for consideration by the convening authority when the latter 
takes his action on the record of tria1,2 in certain instances the 
case is considered by a board of semen and thereafter he may 
petition the U. S. Court of ifilitary Appeals for a review (mandatory 
in the case of a death sentence or in the case of a general officer). 
All of this review may be without expense to the accused unless he 
elects to retain civilian counsel. 

Because of the military appellate procedure, the term rehear- 
ing is used where directing a retrial of the case due to error committed 
at the original trial level. Consequently the term "new trial" in 
the military has been reserved for the limited statutory grounds of 
newly discovered evidence or fraud on the court wherever the sentence 
extends to severance from the service, death, or confinement for more 
than a year 2 

In the federal courts, a new trial is requested by motion before 
the trial judge. In the interest of justice, it is within his discre- 
tion whether or not to grant the motion. Based upon newly ciscovered 


339 par. 483 (2), MCH, 1951 

0 Art. 60, IC 

341 Art. 67, UCM 

342 Art. 73, UCM 
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evidence, the defendant has within two years to file the motion; in 
all other cases, the motion must be filed within 5 days of the verdict 
or within such additional time es the judge may grant within the 5 


day re A motion for a new trial predicated upon the evidence 


E 
rests within the discretion of the trial ae and it must heve been 


346 


preceded by a motion for acauittal. Although discovery of new 
evidence is specifically made a ground for a new trial by the Rules, 


its being granted is discretionary, reviewable only where prejudicially 


347 


abused. Ordinarily a new trial based upon newly discovered evi- 


dence will not be granted if the outcome of the new trial wouid not 


8 
present a different sani The disqualification of a juror usually 


349 


however, the misconduct of a juror may be sufficient 


250 


depending upon the discretion of the court. Denial of a fair trial 


is not enough; 


seems to be the test. 

The military system has no counterpart and there do not appear 
to be eny decisions where the law officer endeavored to follow the 
federal procedure. The reason for the lack of authority on this point 
is probably due to the Manual provision Sr filing a brief and the pre- 


viously mentioned review channels without any expense. However, the 
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U. S. Court of Military Appeals has held that a trial does not end une 
til the sentencing procedure has been completed, and that the law 
officer continues to rule on interlocutory questions until the trial 
eden Thus it may appear that the law officer can continue to 

act during the presentencing and sentencing procedure, but that his 
power wanes rapidly after the court has adjudged a sentence. This 
conclusion is reached, not because of the Code, but because the Manual 
does not specifically provide the court may exercise further power 

and because of the appellate avenue available. Therefore, in cases 
where the trial jucge in the federal court normally grants a new trial, 
the military offender obtains similar relief by setting forth his 
reasons in an application to the reviewing authority for a rehearing. 
By whatever name it is called, the offender may receive another trial 
in either system. 

May not a law officer at some future time be faced with a mo- 
tion for a new trial? It is believed very possible; defense counsel 
would lose nothing by trying to interpose this motion and might vell 
succeed if adequate grounds exist. ‘Such a motion ought to be predi- 
cated upon Rule 33 ae rather then Article 73, since tlıe latter 
is so restrictive on the grounds for which a new trial may be granted 
and must be made through a petition to the Judge Advocate General. 

A motion for a new trial would probably be received during the 


presentencing phase of the trial or even after the sentence has been 


announced, but before adjournment., Because of the law officer's loss 
os re = ep oe ib a oe oe om om ce lem lem les lowe le a dra cn e ë =» me o» cn fe en cm on 
351 United States v. Strand, 6 USCMA 297, 20 CMR 13 (1955) 
352 Federal rules of. Criminal Procedure, Rule 33 
> mu. 13, UCN 


za 


of power after the adjournment and the lack of authority for a court 

to reconvene unless so directed by the convening authority. there is 
little likelihood that an accused would be able to make a motion for 

a new trisl at that late date. However, there easily covld be a I’anual 
change so as to specifically allow for a law officer hearing a motion 
for a new trial after the court has adjourned as a federal judge does 
efter the jury has been discharged. And for administrative as well 

as legal purposes, it might be considered a better procedural method 
tnan the present system of using affidavits to show the grounds dor 

e rehearing when not already contained in the record of trial. 

If the law officer were to receive a motion for a new trial 
during the presentencing part of the trial, whet shovld be his action? 
For ‘instence, assume that it is based upon the fact that scmeone 
overneard the trial counsel discussing the case witn e court member 
while the court was consicering the findings. Defense counsel could 
immediately ask that the covrt be reopened and move for either the 
disqualification of the member or move for a mistrial. Counsel would 
be unwise in following this method, because, particulerly in a close 
case, he ought to hear the findings of the court first; after all, it 
misht be that the accused would be acquitted, or the findings of guilty 
sc reduced in degree of severity that the accused would benefit by not 
publicizing the misconduct of the court member. However, assuming the 
findings to be adverse, the defense might then move for a new trial 


under Rule 33.9% 
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The law officer should not then state that he does not have the 
power to grant e new trial. If he does, and it is ultimately determined 
he has the power, a rehearing probably would be required. His 
better procedure would be to hear evidence on the motion and then rule 
upon it. If he denies the motion, even though it is subsequently 
determined that he does not have such a power, no error has been core 
mitted because his ruling would have no effect, If he denies the 
motion with power to do so, his ruling probably would only be review 
able in the event he abused his discretion as is the rule in federal 
courts; if the discretion were abused,a rehearing would be necessary 
anyway because of the error. 

If he decides to grant the motion for a new trial, the law 
officer will be, of course, acting without a precedent, But actually 
a motion for a new trial, because of the grounds upon which it may be 
predicated, is similar to a mistrial in certain respects; in others 
it is related to a motion for a finding of not guilty. Since the latter 
Oo ae: 

a 


j 4 om 6 
is sanctioned by statute né the former by court an there 


exists a strong implication that the law officer has authority to 


357 


grant a nev trial under Rule 33. Any argument that he is without 
authority to assign the case to a new court for trial is without merit, 
for he is in the same position when he declares a mistrial. 


Any request to the law officer or president of the covrt after 


adjournment that the court reconvene for the purpose of hearing e 
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motion for a new trial probably does not present much of a problen, 
particularly after the five-day period specified in Rule 33,395 AS 
previously statec, it may be administratively advisable for a cone 
vening authority to make provision for this procedure rather than 
Genend upon affidavits. If such a method were used, there would be 
no need for the presence of the court members; their absence would be 
similar to that discussed previously in connection with hearings before 
trial regarding motions. But in view of appellate procedures, it 
probably is not wise for this practice to be adopted vithout Manual 


sanction. 
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CHAPTER VI 
CONCLUSIONS 

A federal judge had broad powers during a criminal trial as 
compared with those of a law officer when the Uniform Code of Military 
Justice came into being. The disparity between the two has been 
narrowed tremendously by the U. S. Court of liilitary Appeals; however, 
its decisions in some instances have utilized language and terminology 
casting doubt as to the status of the law in several ereas. Had the 
Court been more specific or definitive in its opinions, many of the 
existing problems would not te unsolved; hac the Court set forth the 
law to be followed in a narticular field rather than decide limited 
issues with broad implications, undecided facets would not be pre- 
valent. 

There are quite a number of areas which a law officer may yet 
explore. Bringing them to the fore may require time due to law officers 
not being aggressive; if one is over-zealous without the sanction of 
his superiors, he will be subject to criticism. To gain progress, a 
staff judge advccate or legal officer must convince his convening 
authority that the law officer of their general courtemartial must be 
allowed to use his own judgment in proceeding under the federal rvles 
and decisions. 

Experimentation should only be done by a law officer in those 
cases where the number of expected witnesses is few, so that there 
will be a minimum of inconvenience if a rehearing is required. The 
usual trial for absence mey be the proper place. As long as all the 


rights which are guaranteed by either the Constitution, the Code, or 


uo 


the Manual are protected, the accused should nave little cause to core 
plain, especially when following rules which govern his counterpart 

in the federal district court. There now follows a recapitulation of 
those discussed areas where a law officer may have latent or different 
povers which could permit his acting otherwise than he has in the past. 

Initially the law officer has almost no power refore the court 

convenes in a particular case because of its being of such limited 

and special jurisdiction; but after its first meeting, he controls 

the trial except for a few minor duties of the president. As for the 
first meeting of the court, there has been suggested that general courts- 
martial proceed similarly to federal courts at the outset by use of 
the federal pretrial hearing. This pretrial should not te confused 
with the nilitary pretrial investigation which is conducted before 

the case is referred to trial. Preliminary court work may then be 
eccomplished without the presence of the court members. The plan 
would be subject to defeat only if counsel or the law officer were 
challenged for cause so as to raise a factual issue for the court mem- 
bers to decide, Otherwise, the pretrial might proceed through the 
arraignment, hearing of motions, and the pleas. There would he need- 
ed a change as to who would administer oaths to counsel, but that de» 
viates only from the Manual and not the Code, Although not so useful 
in those commands ordering general covrtsemertial rather infre- 
quently, it would materially aid those with a iarge volume of trials. 
For instance, Mondays could be reserved to hear pretrials of those 
cases expected to reach trial during the week, or to ask for special 


relief such as a continuance. Possibiy the entire day mignt be 
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‘consunied with these pretrials. Thus, at least five, and usually more, 
man-days would be saved through the absence of the court members. If 
they served any useful purpose during this part of the trial, the 
present system would be preferable; but they don’t. In doubt, of 
course, is the legality of so proceeding without Manual authorization 
end in view of the present trial guide set forth therein. To be noted, 
however, is the fact that the iienual procedure is termed a guide. 
Since the power of the law officer is quite similar to that of 
| a federal judge in many areas, there is no need to review them in 
detail. In general, they relate to motions for discovery, severance, 
a bill of particulars, a continuance, and a mistrial, as well as the 
ordering the taking of depositions, the issuance of a subpoena, the 
treatment of witnesses, and conments regarding the evidence. 
In doubt is tne exact role which law officers play in respect 
to motions raising defenses and objections to trial. ‘here only a 
question of law is raised on uncontroverted facts, there is no pro- 
blem, because the law officer may rule finally without submitting any 
portion of the controversy to the court. But where factual issues 
are involved, the area becomes cloudy. Cortainly, where there is a 
fact ín issue which goes to the guiit or innocence of the accused, he 
is entitled to have that fact considered by the court; and the law 
officer cannot deprive him of this right by ruling on the motion. Al- 
though he may make his ruling, he must also submit the factual issue 
to the court-for its determination. .Going further, certain defenses 
may have factuel issues to be decided which affect the defense but do 


not touch upon guilt or innocence. In other words, the fact may bear 
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on a bar to trial rather than guilt or innocence of the offense. It 
is here concluded it is immaterial which one of the two is affected, 
and the same rule applies to both. Until the law is more settled, it 
will be well for law officers to consider the rule so applying. Even 
though it is a detraction from his powers, submitting the contested 
facts to the court for its determination will be saver. 

The law.officer may nave the power to order the search and 
seizure of property within the confines of a military installation. 
If so ordered by him during the course of a trial, it probably would 
not be illegal; however, administratively it wouid be more practical 
to refer the request to the convening authority. 

Suppression of evidence has not been directed heretofore by law 
orficers, probably because of the Manual provision against it. However, 
there is authority for this type of a motion in the federal courts, 
The mere fact that there is opportunity for objection to illegally 
_ seized property when offered in evidence, the reason stated in the 
Manual as to why the motion is not allowed, appears weak in logic, 
because there also exists the same opportunity to object during the 
trial in a federal court. If the federal pretrial system were to be 
adopted, there would be all the more reason for allowing this motion 
a be mades Danger lies in the law officer stating he is powerless 
to hear the motion because of the ifanual; he is in a better position 
if he rules upon it, even though the only action he takes is to defer 
his ruling until the trial, It could not then be said on review that 
he failed to exercise a power which he possessed notwithstanding the 


Manual provision; and the accused could not complain on review if the 
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law officer rules on the motion to suppress because the procedure had 
been followed at his request. 

As the federal judge must do, the law officer is required to 
see that the accused hes a fair trial. It must be a public one with 
a few minor exceptions, Even closing the trial while hearing evidence 
classified for security purposes may become subject to criticism. 

The law officer's ruling on chellenges prior to arraignment 
remains in doubt. It is telieved that the law officer may be able to 
excuse from sittins anyone who clearly should not be connected with 
the trial. in this respect he would not be ruling upon the challenge, 
but would be excusing the person for cause due to being disqualified. 
If there is, of course, a factual issue to be determined, the matter 
should te allowed to go to the court for its decision, After arraign= 
ment, it has been held harmless error fox the law officer to excuse 
a member for cause subject to the objection of the court, In view 
of the harmless error involved, law officers possibly should be fore= 
handed by using this device to preclude an erroneous ruling by the 
court on a challenge. 

As for the law officer disqualifying himself as a federal judge 
may, there is no military prececent. He may disclose the grounds in 
general terms and hope to be challenged successfully; but there does 
not seem to be any reason vip he could not disqualify himself like 
the federal judge, 

Changing venue under a motion for appropriate relief may pos- 
sibly be a power which the law officer could exercise. Similarly to a 


mistrial where he is not able to refer the case to another court, in 


19 


a change of venue the law officer is not able to refer the case to 
another jurisdiction. Action on such a motion wovld have to be 
correlated by the law officer's convening authority with another con- 
vening authority. From a practical viewpoint, the law officer could 
grant an extended continuance tc allow opportunity for the antagonis- 
tic sentiment to subside, It would also give opportunity for a further 
consideration by the convening authority of changing the place of trial. 
In regard to contemots, the law officer may have greater power 
than outlined in the Manual. Except for the latter, it would appear 
that he should have the power to hold an individual in contempt with- 
out referring the issue to the court members, since it is an inter- 
locutory cuestion. However, without a change to the Manual, the lega= 
lity of a lav officer's determination of a contempt nay ke dubious. 

Polling the court members is rightly pronibited. But there nay 
be a place for the law officer permitting an inouiry of other members 
as to whether or not the announced finding represented the true 
vote of the court. In connection with the findings, the law officer 
should permit inquiry as to undue influence by other court members or 
by outside interests, particularly when such inquiry is based upon 
reliable information. 

A motion for a new trial or rehearing is one which has not been 
considered by reviewing authorities... Its use could develop into a 
helpful vehicle for considering matter becoming known after the find- 
ings, which presently requires the filing of affidavits to support a 
rehearing, If a method akin to that prescribed. by the federal Pees a 
were used, the law officer's power covld thus be extended beyond the 


0 





adjournment of the court to process such a motion. Courts-martial 
would then more approximate federal procedure in this respect. 

Finally, there are a few additional observations which have 
resulted from this study. Firstly, it is believed that all officers 
engaged in military justice should study the Federal Rules of Criminal 
Procedure for a better understanding of some Code provisions and more 
particularly the Manval provisions. Law officers certainly should 
be acquainted with the Rules so as to preclude their being surprised by mo= 
tions infaniliar inthe military but recognized in the district courts. 
Secondly, every law officer should be equipped with a copy of Title 18, 
U. S. Code Annotated containing the Federal Rules of Criminal Pro- 
cedure and a good text on the same subject. Volumes 11 and 12, 
Cyclopedia of Federal Procedure (3d Edition) published by Callaghan 
and Company, for instance, was used extensively in this study. Third 
and lastly, the U. S. Court of Military Appeals, from appearance at 
least, tends to scrutinize the conduct of law officers and may import 
misconduct without knowing all the facts; such a determination does not 
necessarily serve the ends of justice. To obtain the latter, toth 
the accused and the government should receive a fair trial. Law 
officers can materially raise their predige in the eyes of the U. 5. 
Court of liilitary Appeals. By doing so, the Court in time s::vuld re- 
cozenize that the law officer merely exercised his discretion as would 
a judge under similer circumstances and under the factual situation 
known to him at the time. Consequently, there should result greater 


faith in the law officer, and it is up to nim to instill it. 
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